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Reed Zars 
Attorney at Law 

910 Kearney Street, Laramie, WY  82070 
307-745-7979 

 
	   	   	   	   	   	   	   	   August	  24,	  2011	  
	  
VIA	  CERTIFIED	  MAIL:	  RETURN	  RECEIPT	  REQUESTED	  
	  
Mr.	  Henrik	  Wesseling,	  Plant	  Manager	   Dr.	  Bernd	  Scheifele,	  Chairman	  
Lehigh	  Southwest	  Cement	  Company	   HeidelbergCement	  
Hanson	  Permanente	  Cement,	  Inc.	   	  	   Berliner	  Strasse	  6	  
Permanente	  Plant	  	   	   	   	   69120	  Heidelberg	  
24001	  Stevens	  Creek	  Boulevard	   	   Germany	   	  
Cupertino,	  CA	  95014	  	   	   	   	  
	  
	  
RE:	   Notice	  of	  Intent	  to	  Sue	  for	  Violations	  of	  the	  Clean	  Water	  Act	  at	  Lehigh	  
	   Southwest	  Cement	  Company’s	  Permanente	  Plant	  in	  Santa	  Clara	  County,	  
	   California.	  
	  
Dear	  Mr.	  Wesseling	  and	  Dr.	  Scheifele,	  
	  
	   We	  are	  writing	  on	  behalf	  of	  Sierra	  Club	  to	  notify	  you	  of	  its	  intent	  to	  file	  suit	  
against	  Lehigh	  Southwest	  Cement	  Company,	  Hanson	  Permanente	  Cement,	  Inc.,	  
Lehigh	  Hanson,	  Inc.,	  and	  HeidelbergCement	  Group	  (“Lehigh”)	  to	  enjoin	  and	  penalize	  
significant	  and	  ongoing	  violations	  of	  the	  Clean	  Water	  Act	  at	  your	  Permanente	  
Quarry	  and	  Cement	  Plant	  in	  Santa	  Clara	  County,	  California.	  	  Lehigh	  is	  liable	  for	  the	  
continuous,	  unpermitted	  discharge	  into	  Permanente	  Creek	  of	  millions	  of	  gallons	  of	  
polluted	  quarry	  water,	  containing	  elevated	  levels	  of	  selenium	  and	  other	  toxic	  and	  
conventional	  pollutants,	  for	  at	  least	  the	  last	  five	  years.	  	  Lehigh	  is	  also	  liable	  for	  the	  
continuous,	  unpermitted	  discharge	  of	  pollutants	  into	  Permanente	  Creek	  from	  tons	  
of	  mine	  tailings	  and	  waste	  that	  have	  been	  dumped	  into	  Permanente	  Creek.	  	  These	  
wastes	  act	  similar	  to	  coffee	  grounds,	  clogging	  Permanente	  Creek	  and	  continuously	  
discharging	  a	  brew	  of	  harmful	  chemicals	  such	  as	  selenium	  and	  other	  toxic	  and	  
conventional	  pollutants	  into	  its	  waters.	  	  	  
	  
	   Both	  of	  these	  types	  of	  continuous,	  unpermitted	  discharges	  have	  caused	  
and/or	  contributed	  to	  significant	  exceedences	  of	  water	  quality	  standards	  for	  
selenium	  and	  toxicity	  in	  Permanente	  Creek,	  have	  caused	  and/or	  contributed	  to	  
Permanente	  Creek’s	  state	  and	  federal	  listing	  as	  an	  impaired	  water	  body	  due	  to	  the	  
presence	  of	  such	  pollutants,	  and	  have	  substantially	  diminished	  the	  creek’s	  ability	  to	  
sustain	  aquatic	  life	  including	  but	  not	  limited	  to	  steelhead	  trout	  and	  the	  California	  
red-‐legged	  frog,	  both	  of	  which	  are	  federally	  listed	  as	  threatened	  species.	  	  	  
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	   Pollutants	  illegally	  discharged	  by	  Lehigh	  into	  Permanente	  Creek	  also	  enter	  
Santa	  Clara	  County’s	  underground	  drinking	  water	  supply	  as	  they	  flow	  across	  the	  
unconfined	  areas	  of	  the	  Santa	  Clara	  Subbasin	  aquifer.	  	  The	  Santa	  Clara	  Subbasin	  
aquifer	  is	  the	  primary	  reservoir	  of	  drinking	  water	  for	  San	  Jose	  and	  surrounding	  
cities.	  	  	  	  	  	  
	  
	   The	  Clean	  Water	  Act	  at	  33	  U.S.C.	  §	  1365(a)(1),	  authorizes	  citizens	  to	  bring	  
suit	  to	  enjoin	  violations	  of	  an	  effluent	  standard	  or	  limitation	  and	  to	  seek	  civil	  
penalties	  for	  such	  violations.	  	  The	  definition	  of	  effluent	  standard	  or	  limitation	  
includes	  the	  discharge	  of	  pollutants	  into	  waters	  of	  the	  United	  States	  without	  a	  
permit.	  	  Committee	  to	  Save	  Mokelumne	  River	  v.	  East	  Bay	  Utility	  Dist.,	  1993	  U.S.	  Dist.	  
LEXIS	  8364,	  11,	  n.	  7	  (E.D.	  Cal.	  1993);	  aff’d,	  13	  F.3d	  305,	  309	  (9th	  Cir.	  1993),	  cert.	  
denied,	  115	  S.	  Ct.	  198	  (1994).	  	  Violators	  of	  the	  Act	  are	  also	  subject	  to	  an	  assessment	  
of	  civil	  penalties	  of	  up	  to	  $32,500	  per	  day	  per	  violation	  for	  all	  violations	  occurring	  
through	  January	  12,	  2009,	  and	  up	  to	  $37,500	  per	  day	  per	  violation	  for	  all	  violations	  
occurring	  after	  January	  12,	  2009,	  for	  each	  violation,	  pursuant	  to	  Sections	  309(d)	  and	  
505(a)	  of	  the	  Act.	  	  33	  U.S.C.	  §§	  1319(d),	  1365(a)	  and	  40	  C.F.R.	  §§	  19.1	  -‐	  19.4.	  
	  
	   To	  the	  extent	  required	  by	  the	  Clean	  Water	  Act	  at	  33	  U.S.C.	  §	  1365(a)(1),	  we	  
are	  writing	  to	  notify	  you	  that	  Sierra	  Club	  intends	  to	  file	  suit	  in	  the	  applicable	  federal	  
district	  court	  anytime	  60	  days	  after	  the	  postmark	  date	  of	  this	  letter	  to	  enjoin	  and	  
penalize	  the	  violations	  described	  below.	  	  
	  
	   I.	  	  Background	  
	  
	   Kaiser	  Cement	  Company	  opened	  the	  main	  Permanente	  quarry	  and	  original	  
cement	  plant	  in	  1939.	  	  Hanson	  Corporation	  purchased	  the	  quarry	  and	  cement	  plant	  
from	  Kaiser	  in	  1986.	  	  Lehigh	  Southwest	  Cement	  Company	  is	  the	  operator	  of	  the	  
facility.	  	  Today	  Lehigh	  claims	  the	  quarry	  and	  plant	  provide	  over	  50	  percent	  of	  the	  
concrete	  used	  in	  the	  Bay	  Area.	  	  	  	  
	  
	   Permanente	  Creek	  runs	  from	  its	  headwaters	  in	  the	  Coast	  Range	  east	  through	  
the	  middle	  of	  the	  quarry	  property,	  then	  north	  through	  the	  cities	  of	  Los	  Altos	  and	  
Mountain	  View	  before	  draining	  into	  the	  San	  Francisco	  Bay.	  
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From	  http://www.lehighpermanente.com/#/virtual-‐tour/4537662984.	  	  	  
	  
	   II.	  	  The	  Violations	  	  
	  
	   	   A.	  	  Unpermitted	  Quarry	  Discharges	  
	  
	   According	  to	  Lehigh’s	  own	  statements,	  the	  company	  has	  been	  discharging	  
without	  a	  proper	  permit,	  and	  continues	  to	  discharge	  without	  a	  proper	  permit,	  
pollutants	  generated	  by	  its	  quarry	  mining	  operations	  directly	  into	  Permanente	  
Creek.	  	  Permanente	  Creek	  is	  a	  water	  of	  the	  United	  States.	  	  In	  particular,	  Lehigh’s	  
quarry	  mining	  operations	  have	  exposed	  pollutants	  to	  both	  rain	  and	  ground	  water.	  	  
As	  these	  waters	  flow	  over	  and	  through	  Lehigh’s	  disturbed	  soils	  and	  rock,	  pollutants	  
such	  as	  selenium,	  arsenic,	  molybdenum,	  nickel	  and	  manganese,	  residual	  blasting	  
agent	  (ANFO),	  and	  other	  toxic	  elements	  and	  compounds,	  are	  picked	  up	  by	  the	  water	  
and	  are	  collected	  at	  the	  bottom	  of	  the	  quarry	  pit.	  	  Lehigh	  then	  pumps	  the	  
contaminated	  pit	  water	  on	  a	  regular	  basis	  from	  the	  quarry	  pit	  through	  a	  pipe	  into	  a	  
waste	  pond	  (Pond	  4)	  and	  thence	  through	  a	  pipe	  into	  Permanente	  Creek.	  	  
Permanente	  Creek	  flows	  into	  the	  San	  Francisco	  Bay.	  	  Lehigh	  employs	  no	  pollution	  
control	  measures	  to	  reduce	  or	  eliminate	  selenium	  and	  other	  toxic	  substances	  that	  
are	  dissolved	  and	  suspended	  in	  its	  wastewater.	  	  As	  Lehigh	  explained	  to	  the	  Regional	  
Water	  Quality	  Control	  Board,	  San	  Francisco	  Bay	  Region	  (“Water	  Board”):	  	  	  
	  

[T]he	  quarry	  dewatering	  process	  routes	  water	  to	  Pond	  4,	  where	  it	  
then	  discharges	  to	  Permanente	  Creek,	  almost	  continuously	  or	  
regularly	  depending	  on	  the	  time	  of	  year,	  the	  volume	  of	  storm	  water	  
and	  groundwater	  that	  collects	  in	  the	  quarry	  bottom.	  This	  regular	  
dewatering	  process	  is	  interrupted	  only	  when	  regular	  maintenance	  of	  
the	  pumping	  system	  or	  other	  aspects	  of	  the	  storm	  water	  management	  
system	  require	  maintenance.	  
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Lehigh	  Response	  to	  the	  Water	  Board,	  December	  13,	  2010,	  at	  page	  6,	  attached	  hereto	  
as	  Exhibit	  A.	  	  A	  map	  showing	  the	  location	  of	  the	  quarry	  pit,	  Pond	  4,	  and	  the	  pipe	  
that	  discharges	  selenium	  and	  other	  toxic	  pollutants	  from	  the	  pit	  and	  Pond	  4	  is	  
attached	  hereto	  as	  Exhibit	  B.	  	  	  
	  
	   According	  to	  Lehigh	  in	  that	  same	  response,	  “[t]he	  average	  daily	  flow	  into	  
Pond	  4	  can	  range	  from	  250,000	  to	  2,500,000	  gallons.”	  	  Exhibit	  A	  (emphasis	  added).	  	  
	  
	   Not	  only	  that,	  Lehigh	  also	  admits	  that	  the	  wastewater	  it	  has	  been	  discharging	  
into	  Permanente	  Creek,	  and	  that	  it	  continues	  to	  discharge	  into	  Permanente	  Creek,	  is	  
contaminated	  with	  selenium1	  in	  concentrations	  that	  greatly	  exceed	  water	  quality	  
standards.	  	  Again,	  according	  to	  Lehigh:	  
	  

The	  results	  of	  the	  metals	  analyses	  indicate	  that	  water	  being	  collected	  
in	  the	  quarry	  may	  contain	  concentrations	  of	  selenium	  that	  exceed	  
water	  quality	  standards,	  and,	  when	  discharged	  through	  the	  quarry	  
dewatering	  system	  pursuant	  to	  the	  SWPPP	  [Storm	  Water	  Pollution	  
Prevention	  Plan],	  could	  be	  contributing	  to	  exceedances	  of	  the	  water	  
quality	  standards	  for	  selenium	  in	  Permanente	  Creek.	  	  	  

	  
Exhibit	  C,	  Report	  of	  Potential	  Exceedance	  of	  Water	  Quality	  Standards,	  Geosyntec	  
Consultants,	  March	  17,	  2010,	  p.	  8.	  	  	  
	  
	   Lehigh’s	  qualification	  that	  the	  water	  it	  is	  discharging	  into	  Permanente	  Creek	  
“could”	  contain	  concentrations	  of	  selenium	  above	  water	  quality	  standards	  is	  
unnecessary.	  	  Although	  not	  a	  necessary	  element	  to	  establish	  liability	  under	  the	  Clean	  
Water	  Act,	  Lehigh’s	  own	  sampling	  evidence	  shows	  that	  selenium	  concentrations	  in	  
its	  wastewater	  are	  in	  excess	  of	  water	  quality	  standards.	  	  	  
	  
	   The	  water	  quality	  standards	  applicable	  to	  Permanente	  Creek	  are	  set	  forth	  in	  
the	  2007	  San	  Francisco	  Bay	  Basin	  Water	  Quality	  Control	  Plan	  (“Basin	  Plan”)	  and	  the	  
California	  Toxics	  Rule	  at	  40	  C.F.R.	  §131.38.	  	  Both	  the	  Basin	  Plan	  and	  the	  California	  
Toxics	  Rule	  establish	  a	  chronic	  total	  selenium	  standard	  of	  5.0	  micrograms	  per	  liter	  
in	  fresh	  water.	  	  Exhibit	  D.	  	  Due	  to	  chronically	  elevated	  levels	  of	  selenium	  and	  
toxicity	  immediately	  downstream	  from	  the	  Permanente	  facility,	  EPA	  recently	  
approve	  the	  listing	  of	  Permanente	  Creek	  as	  impaired	  for	  these	  pollutants.	  	  Exhibit	  E,	  
EPA	  Approval	  Letter,	  November	  12,	  2010.	  	  	  
	  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1	  “[S]elenium is a naturally occurring element, common in the environment. It is problematic 
only in high concentrations, but at certain levels has toxic effects. Selenium impacts the 
reproductive cycle of many aquatic species, can impair the development and survival of fish, and 
can even damage gills or other organs of aquatic organisms subjected to prolonged exposure. It 
can also be toxic to humans, causing kidney and liver damage, and damage to the nervous and 
circulatory systems.”  Ohio Valley Envtl. Coalition, Inc. v. Hobet Mining, LLC, 723 F. Supp. 2d 
886, 900 (S.D. W.Va. 2010).   
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	   Water	  quality	  testing	  performed	  by	  Lehigh	  in	  January	  of	  2010	  found	  that	  the	  
concentration	  of	  dissolved	  selenium	  in	  Pond	  4	  was	  82	  micrograms	  per	  liter,	  well	  
over	  ten	  times	  the	  applicable	  5.0	  micrograms	  per	  liter	  water	  quality	  standard.	  	  (Had	  
Lehigh	  properly	  analyzed	  for	  total	  selenium	  rather	  than	  just	  the	  dissolved	  
component,	  this	  value	  likely	  would	  have	  been	  higher.)	  	  As	  explained	  above,	  Lehigh	  
discharges	  the	  contaminated	  water	  in	  Pond	  4	  directly	  into	  Permanente	  Creek	  
without	  employing	  any	  measures	  to	  reduce	  selenium	  concentrations.	  Exhibit	  C,	  
Report	  of	  Potential	  Exceedance,	  Table	  2-‐1	  and	  Appendix	  A,	  page	  4	  of	  16.	  	  	  	  	  	  	  
	  
	   Lehigh	  has	  an	  Industrial	  General	  Storm	  Water	  Permit	  issued	  by	  the	  Water	  
Board,	  but	  that	  permit,	  as	  its	  name	  indicates,	  only	  applies	  during	  specified	  storm	  
events	  and	  not	  to	  the	  on-‐going,	  non-‐storm	  water	  discharges	  from	  Pond	  4	  described	  
here.	  	  The	  Water	  Board	  emphatically	  confirmed	  this	  fact	  on	  February	  18,	  2011:	  
	  

Lehigh	  repeatedly	  asserts	  that	  the	  Facility’s	  discharges	  of	  quarry	  
bottom	  water,	  wash-‐down	  water,	  and	  dust	  suppression	  water	  are	  in	  
compliance	  with	  the	  Industrial	  General	  Storm	  Water	  Permit.	  The	  
Industrial	  General	  Storm	  Water	  Permit	  specifically	  prohibits	  all	  three	  
of	  these	  self-‐admitted	  discharges	  from	  the	  Lehigh	  facility.	  Lehigh	  is	  
grossly	  mistaken	  in	  its	  assertion	  that	  the	  Facility	  is	  permitted	  to	  
discharge	  these	  three	  types	  of	  non-storm	  water	  flows.	  

	  
Exhibit	  F,	  Water	  Board	  staff	  review	  and	  response	  to	  Lehigh’s	  letter	  of	  December	  13,	  
2010,	  in	  response	  to	  our	  “13267”	  letter	  of	  November	  29,	  2010,	  p.	  1	  (emphasis	  
added).	  	  	  
	  
	   Because	  Lehigh	  pumps	  the	  water	  from	  its	  quarry	  pit	  into	  Pond	  4	  on	  a	  
continuous	  or	  regular	  basis,	  and	  because	  Pond	  4	  is	  the	  functional	  equivalent	  of	  a	  full	  
bathtub,	  the	  continuous	  pumping	  of	  quarry	  water	  contaminated	  with	  selenium	  and	  
other	  toxic	  substances	  inexorably	  results	  in	  the	  continuous	  discharge	  of	  pollutants	  
through	  a	  pipe	  directly	  into	  Permanente	  Creek.	  	  Lehigh	  has	  no	  permit	  authorizing	  
this	  continuous	  discharge.	  	  Therefore,	  Lehigh	  has	  violated	  the	  Act	  every	  day,	  for	  
each	  pollutant,	  for	  at	  least	  the	  last	  five	  years	  when	  it	  has	  actively	  pumped	  and	  
discharged	  water-‐borne	  selenium	  and	  other	  toxic	  substances	  from	  its	  quarry	  to	  
Pond	  4	  and	  thence	  to	  Permanente	  Creek	  without	  a	  permit.	  	  	  
	  
	   	   B.	   Unpermitted	  Stream	  Fill	  Discharges	  
	  
	   According	  to	  Lehigh’s	  own	  reports,	  Permanente	  Creek	  has	  been	  used,	  and	  
continues	  to	  be	  used,	  as	  a	  disposal	  area	  for	  quarry	  mining	  wastes.	  	  Mine	  tailings,	  
overburden	  and	  other	  wastes	  have	  been	  dumped,	  and	  continue	  to	  be	  dumped	  into	  
Permanente	  Creek	  throughout	  the	  stream’s	  path	  within	  Lehigh’s	  property.	  	  Lehigh’s	  
March	  11,	  2011	  “Permanente	  Creek	  Long-‐Term	  Restoration	  Plan”	  documents	  many	  
of	  these	  stream	  disposal	  sites.	  	  An	  annotated	  stream	  profile	  diagram,	  taken	  from	  
Figure	  2-‐5	  in	  Lehigh’s	  Restoration	  Plan	  and	  attached	  hereto	  as	  Exhibit	  G,	  shows	  the	  
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location	  of	  some	  of	  the	  more	  notorious	  mine	  tailing	  and	  overburden	  waste	  disposal	  
sites	  at	  Lehigh’s	  quarry	  along	  the	  various	  sections	  of	  Permanente	  Creek.	  	  	  
	  
	   Mining	  wastes	  have	  been	  dumped	  into	  Permanente	  Creek	  by	  bulldozers,	  
dump	  trucks	  and	  other	  mining	  equipment,	  with	  the	  assistance	  of	  gravity.	  	  The	  
disposal	  sites	  in	  Permanente	  Creek	  include,	  but	  are	  not	  limited	  to,	  those	  shown	  on	  
Exhibit	  G,	  attached	  hereto.	  	  The	  disposal	  sites	  continuously	  discharge,	  release	  and	  
otherwise	  add	  their	  toxins	  into	  the	  creek’s	  waters	  much	  like	  coffee	  grounds	  in	  a	  
percolator.	  	  As	  the	  waters	  of	  Permanente	  Creek	  flow	  over	  and	  through	  the	  mining	  
wastes	  dumped	  into	  the	  creek,	  pollutants	  such	  as	  selenium,	  arsenic,	  molybdenum,	  
nickel,	  manganese,	  residual	  blasting	  agent	  (ANFO),	  and	  other	  toxic	  elements	  and	  
compounds,	  are	  dissolved	  into	  and	  suspended	  in	  the	  water.	  	  These	  added	  pollutants	  
flow	  downstream	  through	  Lehigh’s	  property,	  through	  public	  parks	  and	  
neighborhoods,	  and	  finally	  into	  San	  Francisco	  Bay.	  	  The	  mine	  tailings	  and	  other	  rock	  
and	  sediment	  wastes	  that	  physically	  remain	  in	  the	  creek	  bed	  and	  adjacent	  wetlands,	  
or	  that	  are	  carried	  to	  various	  downstream	  locations	  during	  higher	  flow	  events,	  are	  
also	  unpermitted	  pollutants	  that	  exist	  in	  the	  water	  column,	  banks	  and	  wetlands	  of	  
Permanente	  Creek.	  	  	  
	  
	   According	  to	  Lehigh’s	  May	  2010	  Hydrologic	  Investigation,	  appended	  to	  its	  
Reclamation	  Plan	  Amendment	  submitted	  to	  Santa	  Clara	  County	  on	  May	  21,	  2010,	  
the	  average	  concentration	  of	  dissolved	  pollutants	  in	  Permanente	  Creek	  increases	  
significantly	  as	  the	  creek	  flows	  through	  Lehigh’s	  mining	  wastes.	  	  Exhibit	  H.	  	  For	  
example,	  the	  water	  in	  Permanente	  Creek	  downstream	  of	  most	  of	  Lehigh’s	  pollutant	  
discharges	  at	  monitoring	  location	  SW-‐2	  contains	  from	  three	  to	  over	  100	  times	  the	  
dissolved	  concentrations	  of	  arsenic,	  selenium,	  nickel,	  manganese	  and	  molybdenum	  
compared	  to	  the	  water	  upstream	  of	  most	  of	  Lehigh’s	  discharges	  at	  monitoring	  
location	  SW-‐1.	  	  See	  Exhibit	  H,	  Figure	  6.2	  (monitoring	  locations);	  Table	  6.6	  (average	  
pollutant	  values	  for	  monitoring	  locations);	  and	  Figures	  6.13	  and	  6.14	  (bar	  charts	  
illustrating	  significant	  increase	  in	  pollution	  from	  SW-‐1	  to	  SW-‐2).	  	  	  
	  
	   Lehigh	  has	  no	  permit	  authorizing	  the	  continuous	  discharge	  of	  dissolved	  and	  
suspended	  pollutants	  from	  mine	  wastes	  dumped	  into	  Permanente	  Creek	  described	  
above.	  	  Lehigh	  has	  no	  permit	  for	  the	  mine	  wastes	  that	  continuously	  clog	  the	  bed,	  
banks	  and	  wetlands	  of	  Permanente	  Creek	  described	  above.	  	  Therefore	  Lehigh	  has	  
violated	  the	  Act	  every	  day	  at	  each	  disposal	  site	  for	  at	  least	  the	  last	  five	  years	  as	  a	  
result	  of	  such	  unpermitted	  discharges.	  	  	  	  
	  
	   III.	  Offer	  to	  review	  information.	  	  
	  
	   To	  the	  extent	  you	  have	  evidence	  that	  shows,	  contrary	  to	  the	  allegations	  in	  
this	  letter,	  that	  Lehigh	  is	  in	  full	  compliance	  with	  all	  applicable	  requirements	  we	  urge	  
you	  to	  provide	  it	  to	  us	  so	  that	  we	  may	  potentially	  avoid,	  or	  at	  least	  limit,	  litigation	  on	  
these	  issues.	  	  
	  
	  



IV. Conclusion 

Lehigh has been operating, and continues to operate the Permanente facility 
in violation of the Clean Water Act. We will seek an injunction to end the illegal, 
unpermitted discharges alleged in this letter, to restore the hydrologic and aquatic 
integrity of Permanente Creek, and to recover, on behalf of the United States, the 
maximum civil penalty for Lehigh's Clean Water Act violations for at  least the last 
five years, as allowed by the applicable statute of limitations. 

The address of Sierra Club is 85 Second Street, Second Floor, San Francisco, 
CA 94105. Sierra Club has individual members who have been, and continue to be, 
injured by the excessive and unlawful discharges from Lehigh's Permanente facility 
into Permanente Creek described above. Those injuries are fairly traceable to 
Lehigh's unlawful discharges, and can be redressed, a t  least in part, through the 
cessation of such discharges. If you have any questions regarding the allegations in 
this notice letter, believe any of the foregoing information to be in error, wish to 
discuss the exchange of information consistent with the suggestion above, or would 
otherwise like to discuss a settlement of this matter prior to the initiation of 
litigation, please contact the attorneys below. 

Yours sincerely, 

Reed Zars 
Attorney at  Law 
910 Kearney Street 
Laramie. WY 82070 
307-745-7979 

pc: by certified mail: 

Lisa Jackson, Administrator 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, N.W. 
Washington, DC 20460 

Dorothy Rice, Executive Director 
State Water Resources Control Board 
P.O. Box 100 
Sacramento, CA 95812-0100 

George Hays 
Attorney a t  Law 
236 West Portal Avenue, #I10 
San Francisco, CA 94127 
415-566-5414 

Eric Holder, U.S. Attorney General 
U.S. Department of Justice 
950 Pennsylvania Avenue, N.W. 
Washington, DC 20530-0001 
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Jared	  Blumenfeld,	  Regional	  Administrator	  	  
U.S.	  EPA	  –	  Region	  9	  	  
75	  Hawthorne	  Street	  	  
San	  Francisco,	  CA	  94105	  
	  
Bruce	  Wolfe,	  Executive	  Officer	  	  
San	  Francisco	  Bay	  
Regional	  Water	  Quality	  Control	  Board	  	  
1515	  Clay	  St.,	  Suite	  1400	  	  
Oakland,	  CA	  94612	  
	  
Registered	  Agent	  
Lehigh	  Southwest	  Cement	  Company	  
Corporation	  Service	  Company	  
2730	  Gateway	  Oaks	  Dr.,	  Suite	  100	  
Sacramento,	  CA	  	  95833	  
	  
pc:	  	  by	  regular	  mail	  
	  
Santa	  Clara	  County	  Board	  of	  Supervisors	  
70	  West	  Hedding	  Street	  
San	  Jose,	  CA	  	  95110	  
	  
Santa	  Clara	  Valley	  Water	  District	  
5750	  Almaden	  Expressway	  
San	  Jose,	  CA	  	  95118	  
	  
Stevens	  &	  Permanente	  Creeks	  Watershed	  Council	  
2353	  Venndale	  Avenue	  
San	  Jose,	  CA	  95124	  
	  
Midpeninsula	  Regional	  Open	  Space	  District	  	  
330	  Distel	  Circle	  	  
Los	  Altos,	  CA	  94022-‐1404	  	  
	  
Department	  of	  Conservation	  
Office	  of	  Mine	  Reclamation	  	  
801	  K	  Street,	  MS	  09-‐06	  	  
Sacramento,	  CA	  95814-‐3529	  
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Exhibits	  Provided	  in	  Enclosed	  CD	  
	  
Exhibit	  A:	  	  Lehigh	  Response	  to	  the	  San	  Francisco	  Bay	  Regional	  Water	  Quality	  Control	  
Board,	  December	  13,	  2010,	  page	  6.	  	  	  
	  
Exhibit	  B:	  	  Map	  showing	  the	  location	  of	  the	  quarry	  pit,	  Pond	  4,	  and	  the	  pipe	  that	  
discharges	  selenium	  and	  other	  toxic	  pollutants	  from	  the	  pit	  and	  Pond	  4.	  	  
	  
Exhibit	  C:	  	  Report	  of	  Potential	  Exceedance	  of	  Water	  Quality	  Standards,	  Geosyntec	  
Consultants,	  March	  17,	  2010,	  p.	  8.	  	  	  
	  
Exhibit	  D:	  	  2007	  San	  Francisco	  Bay	  Basin	  Water	  Quality	  Control	  Plan	  (“Basin	  Plan”)	  
excerpts,	  and	  the	  California	  Toxics	  Rule	  at	  40	  C.F.R.	  §131.38.	  	  	  	  
	  
Exhibit	  E:	  	  EPA	  approval	  letter	  listing	  Permanente	  Creek	  as	  impaired	  for	  selenium	  
and	  toxicity,	  November	  12,	  2010.	  	  	  
	  
Exhibit	  F:	  	  Water	  Board	  staff	  review	  and	  response	  to	  Lehigh’s	  letter	  of	  December	  13,	  
2010,	  in	  response	  to	  our	  “13267”	  letter	  of	  November	  29,	  2010,	  p.	  1.	  	  	  	  	  
	  
Exhibit	  G:	  	  Permanente	  Creek	  stream	  profile	  diagram	  showing	  examples	  of	  mine	  
waste	  dump	  sites	  that	  continuously	  discharge	  pollutants	  into	  the	  creek.	  	  	  
	  
Exhibit	  H:	  Hydrologic	  Investigation,	  Attachment	  F	  to	  Lehigh	  Reclamation	  Plan	  
Amendment	  submitted	  to	  Santa	  Clara	  County	  on	  May	  21,	  2010,	  excerpts	  including	  
Figure	  6.2,	  Table	  6.6,	  and	  Figures	  6.13	  and	  6.14.	  
	  
	  













































MSHA Announces Results of November Impact Inspections 
Dec 30, 2010 
MSHA recently announced that federal inspectors issued 250 citations, orders, and 
safeguards during special impact inspections conducted at 12 coal and 10 metal/nonmetal 
mine operations last month. 
These inspections, which began in force during April following the explosion at Upper 
Big Branch Mine, involve mines that merit increased agency attention and enforcement 
due to their poor compliance history or particular compliance concerns, including high 
numbers of violations or closure orders; indications of operator tactics, such as advance 
notification of inspections that prevent inspectors from observing violations; frequent 
hazard complaints or hotline calls; plan compliance issues; inadequate workplace 
examinations; a high number of accidents, injuries or illnesses; fatalities; and adverse 
conditions such as increased methane liberation, faulty roof conditions and inadequate 
ventilation. 
During November's impact inspections, coal mines were issued 114 citations, 11 orders, 
and one safeguard. For metal/nonmetal mines, 113 citations and 11 orders were issued. 
Since April, MSHA has conducted impact inspections at 182 coal and metal/nonmetal 
mines. 
During an inspection conducted during the week of Nov. 15 at Lehigh Permanente 
Cement Co. Mine in Santa Clara County, Calif., MSHA issued 30 citations and six orders 
to the company. Five 104(d) orders were issued, including a violation for a supervisor's 
failure to de-energize electrically powered equipment prior to removing a guard. 
   
 
 
Another 104(d) order was issued for unsafe access where inadequately secured steel 
plates could have fallen on miners or delivery drivers accessing a storage area; this 
hazard had been reported to mine management two weeks earlier. A 104(b) order was 
issued for failure-to-abate in a timely manner a fall protection violation, in which miners 
working at the top of a mill were exposed to an approximately 36-foot drop to the 
concrete below. Sixty percent of the citations and orders were significant and substantial 
violations. So far this year, MSHA inspectors have issued 185 citations and 21 orders at 
this mine. 
"MSHA's impact inspection program is helping to reduce the number of mines that 
consider egregious violation records a cost of doing business," said Joseph A. Main, 
assistant secretary of labor for mine safety and health. "We will continue using this 
important enforcement tool to protect the nation's miners." 
A spreadsheet containing the entire results of November's impact inspections can be 
viewed here. 



From: Barry Chang <barry.bace@gmail.com> 
Date: August 31, 2011 7:04:00 PM PDT 
To: Marina Rush <marina.rush@pln.sccgov.org> 
Cc: Law Offices of Stuart Flashman <stu@stuflash.com>, 
jim.pompy@conservation.ca.gov,  stephen.testa@conservation.ca.gov, 
Zimpfer.Amy@epamail.epa.gov,  mcdaniel.doug@epa.gov, 
Jordan.Deborah@epamail.epa.gov,  murphy.ann@epamail.epa.gov, 
dwhyte@waterboards.ca.gov,  drice@waterboards.ca.gov, 
srl@waterboards.ca.gov, CBoschen@waterboards.ca.gov,  
CCarrigan@waterboards.ca.gov, cepacomm@calepa.ca.gov,  
Gregory.A.Tenorio@conservation.ca.gov, 
derek.chernow@conservation.ca.gov,  
bruce.reeves@conservation.ca.gov,  "Weber, Marni" 
<Marni.Weber@conservation.ca.gov>, watson.diane@dol.gov,  
jennifer.kaahaaina@deh.sccgov.org, tstevens@dfg.ca.gov 
Subject: Re: Letters 
 
Dear Marina, 
  
It was nice meeting you last night at Cupertino Quinlan Community Center.  
  
Yes.  I want to submit those two documents as part of my 
comments.   Mr. Reed Zars is the attorney for Sierra Claub.  He sent the 
notice of intent to sue letter to Lehigh Southwest Cement Plant/Permanente 
Quarry (Lehigh) for violation of Federal Clean Water Act.  In the letter, it 
clearly stated that Lehigh has violated the Federal Clean Water 
Act.  Please see attched file. 
  
The EPA's March 10, 2010 Notice and Finding of Violation is for Lehigh 
Southwest Cement Plant in Cupertino.  On page 1 of the Notice of 
Violation/Finding of Vioaltion, it also clearly spelled out that Lehigh is in 
violation of Federal Clean Air Act.I also attached EPA's NOV here. 
  
Please correct me if I am wrong.  My understanding is: California State 
Law requires that the facility to be in compliance of the Federal Clean 
Water Act and Clean Air Act before any mining operation can obtain an 
approval of the reclamation plan. 
  
Lehigh clearly is not qualified for an approval of its reclamation plan they 
just submmitted to Santa Clara County in July 2011.  Shall Santa Clara 



County hold off Lehigh's application until Lehigh is in compliance with 
Federal Law? 
  
Lehigh's plant manager told me in April, 2010  that its current pit mine will 
run out of linestone deposit in 3 to 5 years.  That was why they were 
applying for a new 200 acres open pit mine.  But, in your presentation last 
night, you said Lehigh proposed a 12 years operation without a new pit 
mine or expansion. Where does  the estimated 12 years operation come 
from?  Please show me the geologist's estimate of the limestone deposit 
and the annual consumption. And, what is Lehigh's plan after 12 
years?  Will Lehigh plan to apply for a new pit mine later? If Lehigh applys 
for a new pit mine later, how Santa Clara County as a lead agency is going 
to respond?  Would that be a violation of California Environmental Quality 
Act (CEQA)?  Santa Clara County residents deserve an answer 
now. Also, How can Lehigh backfill the current pit mine to stablize the 
landslides while continue excavation?  This will create a great engineering 
difficulty with potential dangers. It requires a detail engineering plan.  I did 
not see it in Lehigh's application.  Given Lehigh's bad miner's safety record 
with Mining Safety and Health Agency (MSHA), Department of Labor (see 
attached files), I am very concerned about Lehigh's rush and harsh 
application.   Should you have any question, please feel free to call 
me.  Thank you. 
  
  
Barry Chang 
  
  
  
On Wed, Aug 31, 2011 at 1:54 PM, Marina Rush 
<marina.rush@pln.sccgov.org> wrote: 
Hi Barry 
 
You handed me a copy of the letter from Reed. I wanted to let you know 
that the copy you provided did not include the attachments referenced. 
 
You also provided a copy of an EPA Notice and Finding of Violation, which 
states that this notice relates to the 
"Lehigh Portland cement plant." 
 
Please confirm what your intentions are related to these letters.  Are you 



submitting them as comments for the Notice of Preparation (NOP)? 
 
thank you 
 
marina 
 
 
 
Marina Rush, Planner III 
County of Santa Clara Planning Office 
70 West Hedding Street, East Wing, 7th Floor 
San Jose, CA  95110 
email: Marina.Rush@pln.sccgov.org 
Phone: (408) 299-5784 
Fax: (408) 288-9198 
 
 
 
 
 
 
 
 
 
 
 
2011 8-24 Final Lehigh Notice letter[1].pdf ¬EPA's Notice of Violation to 
Lehigh Southwest Cement Plant.pdf ¬MSHA Announces Results of 
November Impact Inspections 2010.doc ¬ 













From: JLucas1099@aol.com 
Date: September 26, 2011 12:01:33 PM PDT 
To: Permanentequarry@pln.sccgov.org 
Cc: gary.rudholm@pln.sccgov.org, marina.rush@pln.sccgov.org 
Subject: Lehigh Permanente Quarry Reclamation Plan Notice of 
Preparation - comment 
 
Marina Rush, Planner III                                                                                     September 26, 
2011 
County of Santa Clara Planning Office 
70 West Hedding Street, East Wing, 7th Floor 
San Jose, CA 95110 
  
Dear Gary and Marina, 
  
In regards the Notice of Preparation for Lehigh Permanente Quarry Reclamation Plan 
please ensure that Santa Clara County requires the Lehigh Permanente Quarry operation to 
restore the physical channel of Permanente Creek within the quarry, to landscape the full 
length of the quarry with terraces in a manner to control debris flows and retain sediments within 
the facility, and to provide wetlands, ponds and management plan for the California Red-Legged 
Frog colony along a restored Permanente Creek channel within the quarry. 
  
In a quick review of Lehigh Permanente Quarry's initial submittal for reclamation of quarry site 
concerns are: 
  
~ the 587.8 acres of revegetated areas of oak woodland and hydro seed, pine woodland and 
hydro seed, and hydroseeded shrub and grasses are planned to be rooted in backfill placed 
within the bowl of quarry walls?  Shouldn't a detailed profile of quarry as to present and planned 
future conditions be illustrated in the plan so  it can be determined what volume of fill is 
necessary to support oak and pine woodlands, and how this can be accomplished in grading of 
site in order to guarantee sufficient stability to re-forestation measures and to make sure 
slippage cannot occur in critical storm events? 
~ will plan assure revegetation species and seeds are native to East Fork of Permanente Creek 
watershed? 
~ what will be source of soils used to backfill quarry walls? 
~ what is the volume of soils that will be necessary to accomplish this revegetation in 
Reclamation Plan? 
~ what is the timeline for grading and revegetation measures? 
  
~ restoration of Permanente Creek riparian corridor and wetlands needs to be detailed in 
reclamation plan as to orientation of creek channel and continuity of stream flow through entire 
project site? 
~ how will reclamation plan guarantee that seeps and springs be preserved with natural 
wetlands vegetation? 
~ how precisely can backfill measures be implemented to protect creek and wetlands vegetation 
habitat? 
~ what is timeline for implementing test plot sites and can public review revegetation protocols 
and progress? 
  



~ the hyrdology of the East Fork of Permanente Creek is deficient in initial submittal in both its 
source of base data and in its analysis of critical flows from peak storm events. The Santa Clara 
Valley Water District has historically used rainfall readings from Maryknoll which is the 
appropriate watershed and this data needs only to be augmented to rainflall readings increases 
of a higher position in the watershed. Can it be clarified   at what elevation the Los Altos Hills 
readings referenced in plan are located or in what different watershed? 
~ it is a serious deficiency in the initial plan that 'averages' of rainfall and streamflow are used to 
define levels of hydrologic impacts likely to occur to quarrying operations. Please reference 
SCVWD Report of Flooding and Flood Related Damages in Santa Clara County, February 2-9, 
1998. Note Maryknoll rain gage estimates of 1.93 inches in six hours to be at a 75 year return 
incidence and at 3.90 inches in 24 hours to be at the 55 year return incidence. Permanente 
Creek levels of flow in a one percent storm event is estimated to be 2800 cfs and in the ten 
percent event at 1500 cfs. Global warming will increase intensity of these storm events. 
  
~ This Reclamation Plan will incorporate this increased rainfall and creek flow data in restoring 
the East Fork Permanente Creek channel, in revegetating its quarry slopes and in implementing 
sufficiently large sediment basins that will incorporate the design capacity to protect 
downstream communities? 
  
~ In regards the volume of sediment load that can be anticipated from this watershed, please 
have the quarry reclamation plan reference and incorporate data from USGS Report 89-4130 
Effects of Limestone Quarrying and Cement-Plant Operations on Runoff and Sediment Yields in 
the Upper Permanente Creek Basin, Santa Clara County, California, that was mandated after 
an accidental release from quarry ponds generated a wave that flooded Blach School, some 
distance downstream in Los Altos. 
~ This report noted that 53,240 tons of sediment were generated in 1986 at Station 11166575 
on the East Fork of Permanente Creek, the northerly terminus of quarry operations at that time. 
Measured runoff at that station that year was from 17.5 inches of rainfall. USGS had monitoring 
stations throughout the quarry. Has subsequent monitoring of an equivalent nature been 
conducted in a process of mandated quarry operations? As quarry operations have become 
more extensive in the past 25 years what is an estimated sediment load generated by the 
quarry in similar wet years? Will a quarry reclamation plan address these sediment loads? 
  
~ Downstream in Permanente Creek is a unique element of the Santa Clara Aquifer geology 
known as the groundwater cascade where water from the foothills percolates rapidly into the 
deep drinking water aquifers. Will a reclamation plan address impacts that sediment loads and 
contaminants in Permanente Creek flows, as generated by quarrying operations upstream, have 
on this unique percolation water resources element? 
  
~ what is the present depth of quarry operations into the Monte Bello Ridge? Will a reclamation 
plan include the earthquake faults that underly this region of the Monte Bello Ridge? Will a 
reclamation plan assess all impacts that the depth of excavations in the quarry into this Monte 
Bello Ridge might effect on neighboring Stevens Creek Reservoir and Dam stability in event of a 
quake of the magnitude of Loma Prieta earthquake? 
  
~ Please consider extended vegetated terracing and sediment basins at the northerly terminus 
of quarry operations in a Lehigh Permanente Reclamation Plan as an imperative conservative 
measure for the health and well being of extensive downstream neighborhoods and of the Santa 
Clara aquifer water supply. 
  
Thank you for this opportunity to comment on the Notice of Preparation for Lehigh Permanente 



Quarry's Reclamation Plan. 
  
  
Sincerely, 
  
Libby Lucas, Conservation, 
CNPS, Santa Clara Valley Chapter 
174 Yerba Santa Ave., Los Altos, CA 94022 
  
  
  
  
  
  
  
  





From: Sanjeev Mahalawat <sanjeevmahalawat@yahoo.com> 
Date: August 26, 2011 4:16:57 PM PDT 
To: "marina.rush@pln.sccgov.org" <marina.rush@pln.sccgov.org> 
Subject: Notice of Preparation of an Environmental Impact Report 
Reclamation Plan Amendment for Permanente Quarry 
Reply-To: Sanjeev Mahalawat <sanjeevmahalawat@yahoo.com> 
 
Hi, 
  
My name is Sanjeev Mahalawat and I live in Cupertino. I'm dierctly 
affected by the Lehigh cement plant in Cupertino and it's environment 
and noise pollution. I strongly oppose any approval of Lehigh Cement's 
new reclamation plan by Santa Clara county supervisor board. 
  
I will be deeply disappointed with the Santa Clara County Supervisors if 
they go ahead with the approval. Henceforth I request to the Santa Clara 
County Supervisor Board to listen to the citizens, residents, voters and 
high tax-payers of Cupertino, Lost Altos and neighboring cities and 
broader Bay Area and do not approve any new reclamation plan of 
Lehigh Cement and hold Lehigh liable for the ongoing severe 
environment pollution. 
  
Thank You, 
Sanjeev Mahalawat 
Resident of City of Cupertino, Ca 
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WILLIAM J. ALMON 

10570 Blandor Way 

Los Altos Hills, CA 94024 

 

                                                                                                                   September 24, 2011 

 

 

 

Marina Rush 

County of Santa Clara 

70 West Hedding Street 

San Jose, CA 95110 

 

Dear Marina, 

 

There are major CEQA issues with this revised Reclamation Plan. CEQA requires an 

Environmental Impact Report (EIR) when a project has a significant impact on the Environment. 

According to CEQA the baseline for measuring impact is current, not past conditions, particularly 

when there has been no prior environmental review. Arguing that the 1985 Reclamation Plan was 

an environmental review would say that 1985 should be the baseline. However the baseline 

selected is neither, being a ten year period 2000-2010. This baseline must be changed to current 

conditions.  

 

In addition the review must cover the total project and cannot separate out selective elements. In 

this case Lehigh has elected to not include the environmental impact of the Cement Plant and the 

hourly diesel delivery trucks. In its pleading to the County Superintendents on February 8, 2011 

Lehigh argued that the Quarry and Cement Plant were totally integrated and a single operational 

entity and the Superintendents agreed. The environmental impact of the Cement Plant must be 

included in the EIR to meet CEQA’s cumulative impact definition.  

 

So must be the offsite diesel delivery trucks that according to Lehigh make 100,000 trips per year. 

Lehigh is meticulous in stating on site truck traffic but it is silent on the offsite traffic required to 

support the facility. This is justified on the basis these trucks are not owned by Lehigh but from an 

environmental viewpoint they are only there because of Lehigh. Their impact must be included in 

the EIR.  

 

However even with that we are still not compliant with CEQA. CEQA states that an EIR cannot 

be an iterative process conducted piecemeal. It must include the entire project. That is not the case 

here as the new Quarry Pit has been removed only to accelerate the processing of the Reclamation 

Plan (Karl Saragusa letter of June 3, 2011). Lehigh was quite clear in 2010 stating that the current 

Quarry was nearing depletion. They now stand silent hoping for rapid processing of this 

“streamlined” Reclamation Plan. Consequently this Reclamation Plan must have a binding 

statement from the parent company, Heidelberg Cement, saying there is no strategic plan in place 

requiring a new Pit here.  

 

Our continuing comments now follow the order established in your Notice of Preparation. 
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VISUAL RESOURCES – Kaiser Cement, the original owner, granted a scenic easement  

(deed dated August 18, 1972) to the County to shield the Quarry from Public view. In addition 

Condition #8 of the current 1985 Reclamation Plan states that the maximum height of Area A  

(now designated the West Material Storage Area-WSMA) shall not exceed the top of the ridgeline.  

 

Regretfully Lehigh deliberately violated these restrictions by dumping excessive mine waste there. 

This will be corrected in the new Plan but not until 2021. It must be corrected immediately as 

violations of the law are not cured only when convenient to the violator nor are they mitigated in 

an EIR. We look to the County to enforce the existing scenic deed and restrictions. 

 

 

 
 

 

Today it is clearly visible (above) as a result of Lehigh deliberately and continuously dumping 

excessive mine waste there. Lehigh has violated a given property right of the Residents of Santa 

Clara County while the County Supervisors looked on and directed the Staff to take no effective 

action. This ridgeline must be restored if the Public is to have any confidence in Lehigh’s 

commitment to be a good neighbor and the Supervisors oath to uphold the law.  

 

Lehigh’s disregard for Visual Resources is not a thing of the past but continues today in the Santa 

Clara County Rancho San Antonio Park where Lehigh has recently dumped mine waste so high as 

to intrude on Park trails and views. This has been ongoing since 2009 when Lehigh arrogantly but 

accurately stated in their submitted Reclamation Plan that such dumping will probably be 

completed prior to any approval.  

 

The purpose of an EIR is to mitigate not just identify environmental impacts. The damage is now 

irreversible so the request by the County for Public comments on mitigating the impact is 

disingenuous. The proposed EIR should be expanded to list all irreparable damage that has 

already occurred, not just the impact on the Park. On the next page is a photo of the view from 

PG&E trail in Rancho San Antonio Park. 
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      View from PG&E trail in Rancho San Antonio Park 

 

 

In addition the current Reclamation Plan dated 1985; the one now being amended here, stated that 

“Planting under the guidance of this Plan is ongoing” The aerial photo below shows that to be 

totally false.  

 

 

 
 

 

Lehigh is willing to promise anything but fails to live up to its promises knowing that the County 

Board of Supervisors will support its inaction. It is unreasonable to expect the Residents to have 

any confidence in new steps to preserve the visual environment when prior ones are disrespected 

by their elected officials and Lehigh. The current view from Highway 280 going North of the 

Quarry can only be labeled “ugly” as viewed from multiple sight lines.  
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BIOLOGICAL RESOURCES – The entire Biological Resource Assessment (Attachment D) is 

highly flawed and must be completely redone. It is based on 2-3 year old surveys, studies and 

field investigations conducted by Lehigh’s consultant WRA in 2008-2009. It alerts one to 

forthcoming documents in 2010 which are obviously now available.  

 

Worse, it is erroneous since Lehigh withheld from WRA the fact that they discharge hundreds of 

thousands to millions of gallons per day of industrial process water into Permanente Creek as part 

of normal operations as described in the California Regional Water Quality Control Board Notice 

of Violation dated February 18, 2011. 

 

Such continuous high flows are not taken into consideration in the WRA study. Instead WRA 

makes calming statements such as “Portions of the Creek only convey surface water for a few 

weeks during annual peak rains” on Page 23. Lehigh obviously cannot be trusted. 

 

The preservation of woodland and wildlife is open to question if Lehigh’s past actions are taken 

into account. A good example is the East Material Storage Area. Here is a before and after photo 

showing the destruction of native oaks and wildlife habitat.  

 

 BEFORE:     AFTER: 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

All this destruction occurred over the past 2 years as Lehigh expanded into the East Material 

Storage area without an EIR in place following their then unapproved Reclamation Plan dated 

April 2009 and even currently not yet approved. The damage has been done in direct violation  

of CEQA. The purpose of an EIR is to limit the environmental impact before it occurs, not to 

justify it after it happens.  

 

Permanente Creek downstream is a breeding area for the California Red Legged Frog which is 

listed as a Threatened Species under the Endangered Species Act. It gained international fame in 

Mark Twain’s famous short story The Celebrated Jumping Frog of Calaveras County. This 

Threatened Species is now present in only 10% of its original habitat.   
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Lehigh has long touted their funded studies by Dr. Mark Jennings, but an independent Biologist 

must be retained to confirm the dire outcome that is suggested here for the California Red Legged 

Frog. 

 

CULTURAL RESOURCES -- The Lehigh Quarry and Cement Plant has over 100 years of 

History in Santa Clara County. Henry Kaiser, an exceptional businessman, at one point lived on 

the property. During World War II incendiary bombs made of magnesium were produced there. 

Ownership thereafter changed and with multinational business cycles the Quarry and Cement 

Plant passed to German ownership.  

 

Regardless of ownership the site was always a source of what we know today to be major 

pollution. In 2005 it was a top emitter of Mercury, producing 1,284 pounds while claiming 219 

pounds. The mine waste, conveniently labeled overburden and strewn over the site, contains 

toxins that meet Superfund levels. This is the Cultural Resource today. 

 

GEOLOGY & SOILS -- While there is extensive discussion of soil types and factors of safety in 

the Reclamation Plan there is little confidence provided to the Public that Lehigh will abide  

by the State Mining and Reclamation Act (SMARA). SMARA is repeatedly quoted with no 

mention made as to the extensive existing erosion on the site and the high risk of damaging 

earthquake activity. 

 

Since 1985 there has been no reclamation, but after 26 years we are again promised reclamation 

starting in 2015. It appears that Reclamation can be continually delayed by simply submitting new 

amendments to the original Reclamation Plan.  

 

Over the next 20 years there is a reasonable expectation of significant seismic activity. We know 

that the North side of the current Pit is a slopeless vertical wall as a result of earthquake induced 

landslides. The Berrocal Fault Line runs through the center of the East Material Storage Area 

(EMSA) and any landslide there promises to go into Permanente Creek, a Federally Threatened 

Species Habitat, and onto adjacent private property. However there is little analysis of it. 

 

We are told that “industry standards indicate acceptable performance” by the EMSA in the  

event of a “design” earthquake which is never quantified or described in detail. We are told  

“the minimum Factor of Safety is considered acceptable,” while at the same time told there are 

natural shear lines between the limestone and the greenstone below. Given the recent surprise  

9.0 Earthquake in Japan and the 6.0 in Pennsylvania, there must be more analysis and modeling of 

the EMSA under the latest assumptions or we also will be surprised.   

 

Lehigh has deliberately violated SMARA by expanding beyond its Mining Boundaries. The 

California Office of Mine Reclamation states that this is a Major SMARA Violation and has given 

notice that Lehigh will be removed from the list of qualified suppliers to the State of California.  

This should be front and center in the proposed EIR but there is no mention or even suggestion of 

it in the documents presented to the Public. Why is this hidden? 

 

 



6 

 

The major residue resulting from the Lehigh operation is the extensive mine waste scattered over 

the site and affectionately called overburden. According to Attachment G of the Reclamation Plan 

(Table 5) the EMSA overburden contains 2.6mg/kg of Arsenic, well above California Health 

Screening Levels (CHSL).  

 

The same Table 5 states Mercury to be .11mg/kg, but Lehigh reported 3 times as much (.31mg/kg) 

in the rigorous sampling done for the Air District and reported December 6, 2010.  

In total it appears the overburden is toxic. The assumption in the Reclamation Plan is that it is not. 

This is a major question. 

 

It is very critical in that the overburden mine waste is scattered everywhere and will even be 

blended into the top soil covering over 700 acres at a depth of only 3 inches. Below that is the 

toxic mine waste. In addition it will fill the North Pit and be piled high forever contributing toxins 

into the watershed. After having been blasted out of the ground and crushed it is now much more 

porous and hence the leeching estimates in the Reclamation Plan are erroneous.  

 

Consequentially there must be extensive testing of the current overburden in the WMSA and the 

EMSA to determine its true toxicity level and what must be done to remove it. This is a serious 

issue which is deliberately swept under the Reclamation Plan rug.  

 

HYDROLOGY, DRAINAGE AND WATER QUALITY -- Lehigh was served a Notice of 

Violation (NOV) by the San Francisco Regional Water Quality Control Board on February 18, 

2011 for discharging huge volumes of Quarry Pit water into Permanente Creek. In the NOV the 

Water Board noted Lehigh’s failure to correct past violations and its non-compliance attitude.  

 

This NOV was based on prior inspections as well as Lehigh responses to the Water Board, 

particularly the Lehigh response of December 13, 2010. In that response Lehigh stated the volume 

of water dumped into Permanente Creek ranged from a flow of 250,000 gallons per day to 

2,500,000 gallons per day.  

 

This amount of water originating primarily in the Pit bottom overwhelms all natural flows into 

Permanente Creek yet is not reflected in the Reclamation Plan. Equally significant, the content of 

the water is quite toxic. According to Lehigh this daily discharge is mandatory to the operation of 

the Quarry.  
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It suggests that we have a choice between Permanente Creek or a Quarry.  However this is not 

addressed in the EIR nor are Lehigh’s violations listed. Without County regulation, Permanente 

Creek will be nothing more than a waste water sewer pipe in 20 years.  

 

PUBLIC SERVICES-NOISE ABATEMENT -- The noise emanating from the facility 

particularly at night is a public nuisance. The repeated booms from the blasting is even louder but 

of shorter duration. While Lehigh pledges in their Reclamation Plan that there will be no blasting 

on Sundays and at night, such blasting is ongoing today. There must be fines imposed to limit 

such activity. 

 

LAND USE -- The assumption is made in the Reclamation Plan that the land will eventually be 

used as Open Space. This is an appealing use as it requires less reclamation cost for Lehigh while 

at the same time blending into the local landscape. However how this will be assured is 

unaddressed. Lehigh states that they reserve the right to mine on the land for other materials and 

even consider other usages so the Open Space designation is questionable. This designation must 

be certain, or else stated as only an attractive yearning.  

 

AIR QUALITY -- As previously stated, the omission of the impact of the Cement Plant and 

offsite Diesel Truck traffic must be corrected. Possibly as a result of such emissions, Santa Clara 

County currently fails to meet the Clean Air Standard for fine Particulate Matter 2.5 (PM 2.5) and 

is designated a Nonattainment Area by the EPA.   

 

PM 2.5 poses a very significant health risk as it can be lodged deeply into the developing lungs of 

young children playing in schoolyards or visiting Rancho San Antonio Park.  It comes from 

combustion activity (cars, diesel trucks, cement kilns etc).  As a consequence this Lehigh 

expansion will add, not reduce, PM 2.5 emissions.  

 

Lehigh states the opposite by using a 10 year baseline and assuming dramatic reductions in wind 

erosion without explanation. This, plus the absence of a current baseline and the exclusion of 

100,000 diesel truck trips, must be corrected and a new Air Quality Technical Analysis issued.  

In addition similar corrections must be made for all toxins, pollutants and Green House Gases not 

just PM 2.5.   

 

However the current designation of Santa Clara County as a Nonattainment Area means the 

EMSA expansion can only be approved if it results in a reduction of PM 2.5 emissions. Any new 

project increasing PM 2.5 emissions cannot be approved, which is why Lehigh cannot afford to 

include the diesel trucks and the Cement Plant. 

 

In addition, the EIR must include a current Health Risk Assessment (HRA) from the Bay Area Air 

Quality Management District. The current HRA is old (2008) and out of date. Since 2008, 

according to the Air District and Lehigh, Lehigh has discharged over a ton of Mercury on the local 

residents without any warning or alert. Lisa Jackson, the EPA Administrator, continues to warn 

that Mercury exposure reduces the intelligence of children, but the County and the Air District 

remain silent.   
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Multiple counterfeit HRAs from Lehigh have been displayed for the last 2 years on the County 

website which has been very misleading to the Public. A new HRA was promised by the County 

in 2010 and by the Air District on multiple occasions in the past 3 years. Could this be a deliberate 

delay in HRA issuance until one can be issued showing “All Clear”?  Hopefully not, but 

regardless of the reason for the delay the CEQA process requires a current HRA.  

 

GREENHOUSE GAS EMISSION -- Lehigh is the 2
nd

 largest emitter of Greenhouse Gases in 

Santa Clara County. Cars represent only 36% of the CO2 emissions here with industry generating 

43%. Santa Clara County is unique in this regard. However as SB375 is implemented the County 

will have to force reduction actions on residents to accommodate Lehigh’s load as Lehigh’s 

emissions are directly tied to their production.  

 

To stay in production Lehigh must emit CO2 into the atmosphere as well as Methane and Nitrous 

Oxide. Methane is 21 times and Nitrous Oxide 310 times in impact as the same amount of Carbon 

Dioxide. In addition to these emissions, Lehigh has a minimum of 100,000 Diesel truck trips per 

year transporting product to/from the facility. 

 

Each County will be given a target to meet and Santa Clara County will have to make reductions 

elsewhere to offset the Greenhouse Gas load generated by Lehigh over the next 20 years. 

According to the California Air Resources Board (CARB) the main focus will be on creating 

disincentives to drive. These will include new taxes and fees on cars and gasoline plus conges-tion 

pricing tolls and parking fees. If these fail, CARB suggests even incenting residents to leave.  

 

We cannot shut down power plants, but the County Supervisors can limit expansion of Quarries 

and companion Cement Plants. The EIR must spell out the Greenhouse Gas emissions projected 

for the next 20 years due to Lehigh operations and detail the impact on residents. Instead the 

County is looking for residents to make significant sacrifices to save Lehigh. 

 

ALTERNATIVES -- The obvious alternative to this Quarry expansion is not to do it. Lehigh 

possesses another quarry, with dramatically lower Mercury content limestone, in Redding, 

California. That limestone can be shipped here by rail economically and the Cement product 

shipped out on the empty rail cars eliminating Diesel Truck traffic onsite as well as offsite. 

Obviously there would still be residual onsite truck traffic to move the mine waste from the 

WMSA to refill the Pit but there still would be a major improvement in Air & Water Quality  

plus cost savings to Lehigh.  

 

The cost savings could be significant. Last year Burlington Railroad moved each ton of rail freight 

500 miles on a single gallon of diesel fuel, three times more fuel efficient than trucking, and 

dramatically more friendly to the environment. We need that here. Since there is an existing rail 

line operational today (shown on the next page) this alternative could be implemented quickly. 

Finally, if adopted it would singularly resolve the major CEQA issues identified in our opening 

comments. This alternative must be developed in depth so that it can be evaluated against the base 

plan and pursued in a deliberate manner if selected. It is not a “straw horse”. 
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              Existing rail line, operational today 

 

GROWTH INDUCING IMPACTS -- We must have Cement but it does not have to be 

produced locally. Cement is only 10% of the concrete poured today. It can be brought by rail 

economically and is transported today throughout California. Consequently, rather than increasing 

growth it would appear that Lehigh will reduce growth by making Santa Clara County less 

appealing to those concerned about their health and the environment. There must be independent 

studies done at Lehigh’s expense to prove the opposite.  

 

One such study should address the safety of the gas pipe line at the facility. It is unclear as to its 

usage. As a result of the recent gas line eruption in Cupertino and the San Bruno gas line 

explosion, the threat to public safety is obvious and increasing. As part of the EIR, there should be 

testing of the current line under variable load conditions. 

 

The actual usage must be spelled out too. If there are no plans to utilize the line it should be 

removed to completely eliminate the risk to public safety. It is reasonable to assume that if current 

natural gas prices continue to fall Lehigh will switch from coal to natural gas to power the Kiln. In 

that case the line may have to be expanded over its entire length with the cost billed to the 

residents of Cupertino and the County.  If Lehigh elects to preserve this gas line option they must 

commit now to accept all liabilities.  

 

This also again reveals the inadequacy of any EIR that does not also address the Cement Plant. 

The ceremonial assumption that the two are separable is questioned by a large continuous flowing 

gas line under County Permit that is not considered in the EIR.  

 

CUMULATIVE IMPACTS -- There are many cumulative impacts. The combined impact of air 

borne toxins falling from the sky on the ground and leaching into the water supply is obvious, but 

unaddressed. The combined impact of a Cement Plant coupled to a Quarry is obvious, but 

unaddressed. More subtle is the cumulative effect of 69 toxins being breathed simultaneously. 

That is not addressed here either but must be in the draft EIR.  

 



10 

 

FINANCIAL ASSURANCE -- This is a category not identified in the NOP, but is critical due to 

the EIR’s dependence on completion of the submitted Reclamation Plan. The 20 year plan is 

massive in nature requiring the reclamation of over 800 acres of land after 4.7 million tons of 

limestone have been mined every year. The new EMSA, not in the current Reclamation Plan, 

already is receiving mine waste which will total 6 million tons. In addition 48 million tons of mine 

waste resting presently in the WSMA will be removed and re-deposited in the existing Quarry Pit. 

In total, over 60 million tons of mine waste will be dumped and then hidden by being covered 

over with 3 inches of topsoil mixed with mine waste overburden to restore the area.  

 

The ownership of the quarry could change many times over before this massive Reclamation is 

accomplished. To insure that the reclamation is completed SMARA requires the owner to provide 

financial assurance. However this need be only for the area disturbed in a given year and can be in 

the form of a Letter of Credit or other guarantee from a 3
rd

 party as was the case with Mortgages in 

the recent financial collapse. They are only as good as the 3
rd

 party issuer is, not Lehigh.   

 

Currently the Financial assurance required is only $13,438,624 since there is no reclamation 

underway and the amount of financial assurance is not the final total cost but covers only the cost 

for areas un-reclaimed to date plus those for the next year. Hence the major costs won’t occur 

until 2015 when the EMSA reclamation starts. We estimate these total costs to be approximately 

$200,000,000.  

 

This is based on reclamation costs experienced elsewhere for mines. In June of this year the EPA 

settled with Hecla Mining Company at a cost of $263 million to reclaim their Silver Valley Mine. 

Last December the EPA settled with Chevron for $500 million to reclaim their Molycorp Mine.  

 

Hopefully this reclamation effort will not reach such heights. But to insure there is an existing 

owner with the financial capacity to do the reclamation, all Property Deeds for disturbed land 

must have County Liens placed on them until the Reclamation is completed. This is in addition  

to the Financial Assurance.   

 

These Liens do not place any additional financial burden on Lehigh.  They are similar to the Liens 

filed in Santa Clara County on residential homes which are removed when the Lien condition is 

satisfied. They incur no penalties, set no schedules or impede the reclamation process. They only 

insure that Lehigh or its successor will be there when the heavy reclamation spending starts.  

 

They do not prevent Lehigh from selling the property but spell out to any buyer that they become 

responsible for the reclamation. They become a silent reminder to Lehigh or its successor that the 

owner of the land has made a commitment and must honor it. 

 

In summary there are many issues to add to the EIR and many alternatives to consider. Thank you 

for this opportunity to comment and we hope this submission is taken into consideration in the 

development of the draft EIR. 
 

 
Bill Almon 

Acting for the Members of QuarryNo  



County of Santa Clara 

MEMORANDUM 

DATE: September l , 2 0  1 1 

TO: Marina Rush, Planner 
County Planning Office 

FROM: Kimberly Brosseau, Park Planner 
County Parks Department 

SUBJECT: Notice of Preparation of an Environmental Impact Report for the Mining 
Reclamation Plan Amendment for Permanente Quarry (File No. 2250- 13-66- 1 OP 
(MI) and 1 OEIR (Ml)) 

The County Parks Department has reviewed the Notice of Preparation (NOP) of an Environmental Impact 
Report (EIR) for the Permanente Quany (modification to the existing May 201 0 application) for a Mining 
Reclamation Plan Amendment for issues related to park use, trails, and implementation of the Countywide 
Trails Master Plan and submits the following comments. 

The Trails Element of the Park and Recreation Chapter of the 1995-2010 County General Plan indicates a 
trail alignment nearby the subject parcel. Per the General Plan, Countywide Trail Route Rl-A (Juan 
Bautista de Anza NHQ is located northeast of the project site. The Santa Clara County Countywide Trails 
Master Plan Update, which is an adopted element of the General Plan, designates the countywide trail as a 
"trail route within other public lands" for hiking, off-road cycling, and equestrian use. This trail route 
provides an important connection between the City of Cupertino and Rancho San Antonio County Park. 
The City of Cupertino's Final Stevens Creek Trail Feasibility Study also indicates this trail route as an 
important connection between Rancho San Antonio County Park and the City of Cupertino. 

Visual Resources 
The quany is located adjacent to Rancho San Antonio County Park (Diocese Property). Since the County 
Parks Department is an adjacent property owner, modifications to the Reclamation Plan should take into 
account the potential aesthetic/visual impacts of the quarry and mitigation of views from these public 
parklands and trails. 

The project is located in a Zoning District with a Design Review overlay for the Santa Clara Valley 
Viewshed (dl). It is expected that the applicant will construct as per the submitted plans and comply with 
design guidelines towards screening the project from public views. 



An adequate vegetated buffer between the degraded hillsides and the adjacent County parkland and trails 
should be incorporated into the Reclamation Plan for the quarry. 

Biological Resources 
The EIR for the Reclamation Plan Amendment should discuss whether or not the project would have an 
impact on Permanente Creek and the California red-legged frog (CRLF) and California tiger salamander. 
The CRLF has mitigation sites on the adjacent Diocese property. 

Surface Hydrology, Drainage and Water Quality 
The EIR for the Reclamation Plan Amendment should evaluate potential hydrological impacts resulting 
from any grading, recontouring and seeding of the site. The EIR should also discuss if there are any 
proposed modifications to the riparian corridor or Permanente Creek. The Reclamation Plan Amendment 
should also take into account adequate erosion control measures and proposed grading and the potential 
impacts it may have to the adjacent County parkland and trails. 

The Santa Clara Valley Water District (SCVWD) is currently preparing a Final EIR for the Permanente 
Creek Flood Protection Project, which includes a proposed flood detention basin facility to be constructed, 
operated and maintained at Rancho San Antonio County Park Diocese Property as the Project's 
Recommended Alternative. This Permanente Creek Quarry's Reclamation Plan should evaluate future 
hydrological modifications that may impact the District's Permanente Creek Flood Protection Project for 
portions of Permanente Creek through Rancho San Antonio County Park. 

Noise Impacts 
The EIR for the Reclamation Plan Amendment should evaluate any potential noise impacts to the adjacent 
Rancho San Antonio County Park and impacts that noise from the quarry may have on park users. 

Air Quality 
The EIR for the Reclamation Plan Amendment should evaluate any potential air quality impacts as a result 
of the quarry use and associated truck trips generated to and from the quany on the adjacent Rancho San 
Antonio County Park and impacts that may have on park users. 

The County Parks and Recreation Department appreciates the opportunity to provide comments on the 
NOP of an EIR for the Permanente Quarry Reclamation Plan Amendment. We look forward to reviewing 
the EIR once it becomes available. If you have any questions regarding this letter, please contact me at 
(408) 355-2230 or by email at: Kimberlv.Brosseau~,prk.scc~ov.org. 

Sincerely, 

/ 

d Kimberly Brosseau 
Park Planner 

cc: Jane Mark, Senior Planner 

Don Rocha, Natural Resources Management Program Supervisor 

Ana Ruiz, Midpeninsula Regional Open Space District 



5750 ALMADEN 

SAN JOSE, CA 95118-3686 
TELEPHONE (408) 265-2600 
FACSIMILE (408) 266-0271 
www.valleywater.o rg 

EXPWY 

AN EQUAL OPPORTUNITY EMPLOYER 

September 13,2011 

Ms. 	Marina Rush 
County of Santa Clara 
Planning Office 
70 West Hedding, th Floor, East Wing 
San Jose, CA 95110 

Subject: 	 Notice of Preparation - Comprehensive Reclamation Plan Amendment and 

Conditional Use Permit for Permanente Quarry 


Dear Ms. Rush: 

The Santa Clara Valley Water District is a special district with jurisdiction throughout Santa 
Clara County. The Water District acts as the county's groundwater management agency, 
principal water resources manager, flood protection agency and is the steward for its 
watersheds, streams and creeks, and underground aquifers. 

We appreciate the opportunity to comment on the scope for the EI R for the Comprehensive 
Reclamation Plan Amendment for Permanente Quarry. This letter transmits comments that 
focus on the areas of interest and expertise of the Water District: 

• 	 The Water District is in the design phase for the Permanente Creek Flood Protection 
Project. The project will address erosion control, maintenance, structural repair, and 
habitat restoration in the Permanente Creek watershed. The Water District's Board of 
Directors certified a Final EIR for the project on June 17, 2010. The Draft EIR for the 
Reclamation Plan Amendment should consider the Water District's project in the 
consideration of cumulative impacts. 

• 	 Under existing conditions, a portion of the quarry lands drain to the quarry pit. The 
Permanente Creek Flood Protection Project is using this existing condition as a baseline 
to determine flood levels. As reclamation progresses, these lands may drain to 
Permanente Creek in the future. This additional runoff to the creek should be studied to 
determine if it may increase flooding downstream. 

• 	 The Draft EIR should analyze discharges to Permanente Creek as the quarry is 
reclaimed. These discharges may impact water quality, hydrology, and biological 
resources adjacent to and downstream of the quarry. The Water District is concerned 
about the long-term impacts to stream maintenance downstream from sediment 
originating on-site. 

• 	 The project should be analyzed to ensure that it is consistent with the Guidelines and 
Standards for Land Uses Near Streams prepared by the Santa Clara Valley Water 
Resources Protection Collaborative, which the County was a member of. 

The mission of the Santo Clara Valley Water District is a healthy, safe and enhanced quality of living in Santa Clara County through watershed 
stewardship and comprehensive management of water resources in a practical, cost-effective and environmentally sensitive manner. G 
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• 	 The future reclamation of the site needs to include enforceable provisions with 
appropriate financial backing to ensure that adequate monitoring and restoration is 
completed after quarry operations end. Reclamation must ensure that the site does not 
contribute to water quality or sedimentation problems in Permanente Creek after the 
operator leaves. 

• 	 As part of the Permanente Creek Flood Protection Project, the Water District may 
consider additional options for providing flood protection in the Permanente Creek 
Watershed. This could include flood detention facilities in the upper watershed. We 
encourage the County and the project proponent to work with the Water District in 
providing flood benefits that are mutually beneficial. 

District staff is available to meet and discuss the above areas of concern. Please provide a 
copy of the Draft EIR to the Water District for review when it becomes available. Please 
reference District File Number 2985 on further correspondence regarding this project. 
If you have any questions or need further information, you can reach me at (408) 265-2607, 
extension 3095. 

Sincerely, 

1 ~ 

. 	,>JtM /~f::::;Iv Y 	



Michael Martin 

Environmental Planner 

Community Projects Review Unit 


cc: S. Tippets, C. Elias, S. Hosseini, U. Chatwani, File 
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Date: September 26, 2011 
To: County of Santa Clara Office of Planning and Development 

70 W. Hedding St., East Wing, 7th Floor San Jose, CA 95110 
Attn: Marina Rush 

Re: NOP Public Comment for the Lehigh Permanente Quarry RPA EIR 
 
A California Environmental Quality Act (CEQA) review 13-years after the illegal expansion of an 
open pit mining operation is confirmation of a lead agency’s failure to lead.  Before the Santa 
Clara County Board of Supervisors (Board) certifies the Lehigh Permanente Quarry 
(Lehigh/Quarry) Reclamation Plan Amendment (RPA) Environmental Impact Report (EIR) 
retroactively, they had better figure out whether or not their constituents are being poisoned by 
the Quarry’s past and present illegal activities. 
 
Illegal demolition: According to a public records request, 10 structures on an adjacent parcel 
formerly owned by Kaiser Metals Corp. and Kaiser Aluminum and Chemical Co. (Kaiser), were 
demolished without a Final Inspection; their permit status is “incomplete.” (Exhibit A)  
 

 

From left: Kaiser’s World War II munitions and chemical factory; after the illegal demolitions, leaching 
mining waste was dumped 250 feet from the Permanente Creek without pollution control measures. 
Photo source: Google Earth 1948 and 2004 

 
After dodging CEQA and the Surface Mining and Reclamation Act (SMARA), new owner Hanson 
Cement began illegally grading and covering up the Kaiser parcel, where hazardous materials had 
been used and stored since World War II, with tons of mining waste.  The Quarry’s name and 
operator were changed to Lehigh; the Kaiser address (23333 Stevens Creek Blvd.) was 
eliminated, and its hazardous materials legacy misleadingly changed to “the Quarry’s historic 70-
year old East Materials Storage Area (EMSA).” The simple truth is Lehigh’s so-called “historic 
EMSA” wasn’t included in the Quarry’s 1985 Reclamation Plan because no mining activities were 
taking place on that parcel to be reclaimed.  
 
Without an honest environmental review baseline, a potential health emergency will continue to 
be concealed from the public, and possibly a future housing development. Therefore, the current 
condition of the “EMSA” is an insufficient CEQA baseline.  Fortunately, County regulations, when 
enforced, require “incomplete” demolition permits to be “renewed,” which will ensure that the EIR 
baseline will not be based on a manipulation.  
 
The County has been reckless in their lack of enforcement of CEQA and SMARA (Exhibit B).  Was 
it really just a coincidence that the County failed to perform their required annual SMARA 
inspection the exact same year 9 structures were illegal demolished in 1998?  A full 2 years and 7 
months elapsed before the County resumed inspections in 2000, filing what appears to be a 
fraudulent report with the State Office of Mine Reclamation (OMR): Building, Structure, 
Equipment Removal = Not Applicable.  Number of Violations = Zero.  (Exhibit C) 
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A concerned citizen alerted the County after the illegal hills of mining waste became visible from 
over a 1.5 miles away, and was completely ignored.  But for the citizen’s persistence in contacting 
the OMR (which led to the first SMARA Notice of Violation in 2006) this parcel’s hazardous 
materials legacy would have been completely concealed from the public.  As a matter of fact, the 
Quarry expansion continues on unabated and without financial penalty, courtesy of a backdoor 
“AGREEMENT” made in 2009 between the County and Lehigh (no public hearing). (Exhibit D)  
 

 

“EMSA” mining waste: A view from Rancho San Antonio Park’s PG&E Trail. 

 
This “AGREEMENT” is the epitome of complicit negligence: Immediately adjacent to the mining 
waste is the Rancho San Antonio County Park and Open Space Preserve, which welcomes 
upwards of 500,000 visitors annually.  In other words, unregulated particulate matter has been 
blowing into the lungs of unsuspecting hikers, joggers and equestrians for over a decade; the 
distance from the “EMSA” to the closest public access trail is just 550 ft. 
 
Illegal discharges of pollutants:  On August 24, 2011, the Sierra Club issued a Notice of Intent 
to Sue “Lehigh… for significant and ongoing violations of the Clean Water Act” (Exhibit E): “Due 
to chronically elevated levels of selenium and toxicity immediately downstream from the 
Permanente facility, the EPA recently approved the listing of Permanente Creek as impaired for 
these pollutants… Pollutants illegally discharged by Lehigh into Permanente Creek also enter 
Santa Clara County’s underground drinking water supply as they flow across the unconfined areas 
of the Santa Clara Subbasin aquifer.  The Santa Clara Subbasin aquifer is the primary 
reservoir of drinking water for San Jose and surrounding cities.” [Emphasis added]  
 

 

Pollutant-laden discharges flow from Lehigh into the Permanente Creek. Source: U.S. Environmental 
Protection Agency (EPA) Inspection Report, Lehigh Southwest Cement Co., February 10, 2011 
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Lehigh readily admits they discharge water that contains – by their own measure – harmful levels 
of pollutants into the Permanente Creek, while also claiming to have a “valid permit” to do so.  
Not surprisingly, the Regional Water Quality Control Board (RWQCB) disagrees: 
  
“Lehigh repeatedly asserts that the Facility’s discharges of quarry bottom water, wash-down 
water, and dust suppression water are in compliance... The Industrial General Storm Water 
Permit specifically prohibits all three of these self-‐admitted discharges from the Lehigh facility. 
Lehigh is grossly mistaken in its assertion that the Facility is permitted to discharge these three 
types of non-storm water flows.”   
 
After the Board’s careless disregard for the Quarry’s past and present illegal activities, yet 
another “failure to exercise a sense of concern for future generations” (aka Love Canal) would be 
unthinkable.  As required, the “owner or agent” of the illegal demolitions must be ordered by the 
County to “renew” their “incomplete” demolition permits.  This might ensure a legitimate 
environmental review baseline, one that could determine whether or not the citizens of Santa 
Clara County are being poisoned by these unconscionable acts.  
 
Questions 
 
Before the Lehigh RPA EIR is certified, will the County: 
 
1) Order Lehigh to amend their RPA to reflect the hazardous materials legacy of the “EMSA”? 
 
2) Order Lehigh to stop their pollutant-laden discharges into the Permanente Creek? 
 
3) Determine if there are poisonous substances (pollutants) contained in the “EMSA” 
mining waste?  
 
4) Produce certified proof that the illegally demolished structures, and their hazardous chemical 
contents, were disposed of properly off-site rather than buried in the West Materials Storage Area 
(WMSA) under millions of tons of mining waste? 
 
5) Order core sample testing of this entire 3510-acre Quarry to determine whether or not Santa 
Clara County’s primary drinking water aquifer is being poisoned as a consequence of the 
documented illegal acts that have taken place since the 1985 Reclamation Plan baseline: illegal 
demolitions, illegal expansion, and illegal pollution discharges? 
 
Prior to the illegal demolitions: 
 
6) Did the owner or agent submit the required certification of filing to the County for the State 
Water Resources Control Board (SWRCB) Notice of Intent (NOI) to Comply with the Statewide 
General NPDES Permit for Storm Water Discharges Associated with Construction Activity? 
 
7) Did the owner or agent submit to the County’s Building Inspection Office a completed copy of 
the Bay Area Air Quality Management District’s demolition notification form – including a 
completed Asbestos Survey Report? 
 
8) Did the owner or agent contact PG&E regarding disconnection of utilities, and obtain a 
plumbing permit clearance signature from the County’s Environmental Health Services for septic 
tank abandonment? 
 
9) For environmental review purposes under the California Environmental Quality Act (CEQA), did 
the owner or agent obtain the required clearance signature from the County’s Planning Office for 
the Identification of Structures for Potential Historic Significance prior to demolishing this World 
War II munitions factory and chemical laboratory?  
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10) Did the owner or agent complete Part II of the Identification of Structures for Potential 
Historic Significance form as required for structures older than 50 years, and submit photographs 
of each elevation of the structures?  
 
Sincerely, 
 
Susan Sievert 
A resident of Santa Clara County, California 
 
 
 
Cc: Lisa P. Jackson, U.S. EPA Administrator 
 
  
 
Exhibit A: Public Records Request for Permanente Quarry Demolition Permits, February 10, 2011 
 
Exhibit B: Office of Mine Reclamation 30-day Pending Removal from the AB 3098 List, 
Reclamation Plan Non-compliance, Permanente Quarry, Mine ID #91-43-0004, July 20, 2011 
 
Exhibit C: Santa Clara County’s Annual Surface Mining and Reclamation Act Inspection Report for 
the Permanente Quarry, covering the years 1998, 1999, 2000 
 
Exhibit D: 2009 “Agreement” between Santa Clara County and Lehigh Southwest Cement 
Company 
 
Exhibit E: Sierra Club’s Notice of Intent to Sue for Violations of the Clean Water Act at Lehigh 
Southwest Cement Company’s Permanente Plant in Santa Clara County, California, August 24, 
2011 
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Reed Zars 
Attorney at Law 

910 Kearney Street, Laramie, WY  82070 
307-745-7979 

 
	   	   	   	   	   	   	   	   August	  24,	  2011	  
	  
VIA	  CERTIFIED	  MAIL:	  RETURN	  RECEIPT	  REQUESTED	  
	  
Mr.	  Henrik	  Wesseling,	  Plant	  Manager	   Dr.	  Bernd	  Scheifele,	  Chairman	  
Lehigh	  Southwest	  Cement	  Company	   HeidelbergCement	  
Hanson	  Permanente	  Cement,	  Inc.	   	  	   Berliner	  Strasse	  6	  
Permanente	  Plant	  	   	   	   	   69120	  Heidelberg	  
24001	  Stevens	  Creek	  Boulevard	   	   Germany	   	  
Cupertino,	  CA	  95014	  	   	   	   	  
	  
	  
RE:	   Notice	  of	  Intent	  to	  Sue	  for	  Violations	  of	  the	  Clean	  Water	  Act	  at	  Lehigh	  
	   Southwest	  Cement	  Company’s	  Permanente	  Plant	  in	  Santa	  Clara	  County,	  
	   California.	  
	  
Dear	  Mr.	  Wesseling	  and	  Dr.	  Scheifele,	  
	  
	   We	  are	  writing	  on	  behalf	  of	  Sierra	  Club	  to	  notify	  you	  of	  its	  intent	  to	  file	  suit	  
against	  Lehigh	  Southwest	  Cement	  Company,	  Hanson	  Permanente	  Cement,	  Inc.,	  
Lehigh	  Hanson,	  Inc.,	  and	  HeidelbergCement	  Group	  (“Lehigh”)	  to	  enjoin	  and	  penalize	  
significant	  and	  ongoing	  violations	  of	  the	  Clean	  Water	  Act	  at	  your	  Permanente	  
Quarry	  and	  Cement	  Plant	  in	  Santa	  Clara	  County,	  California.	  	  Lehigh	  is	  liable	  for	  the	  
continuous,	  unpermitted	  discharge	  into	  Permanente	  Creek	  of	  millions	  of	  gallons	  of	  
polluted	  quarry	  water,	  containing	  elevated	  levels	  of	  selenium	  and	  other	  toxic	  and	  
conventional	  pollutants,	  for	  at	  least	  the	  last	  five	  years.	  	  Lehigh	  is	  also	  liable	  for	  the	  
continuous,	  unpermitted	  discharge	  of	  pollutants	  into	  Permanente	  Creek	  from	  tons	  
of	  mine	  tailings	  and	  waste	  that	  have	  been	  dumped	  into	  Permanente	  Creek.	  	  These	  
wastes	  act	  similar	  to	  coffee	  grounds,	  clogging	  Permanente	  Creek	  and	  continuously	  
discharging	  a	  brew	  of	  harmful	  chemicals	  such	  as	  selenium	  and	  other	  toxic	  and	  
conventional	  pollutants	  into	  its	  waters.	  	  	  
	  
	   Both	  of	  these	  types	  of	  continuous,	  unpermitted	  discharges	  have	  caused	  
and/or	  contributed	  to	  significant	  exceedences	  of	  water	  quality	  standards	  for	  
selenium	  and	  toxicity	  in	  Permanente	  Creek,	  have	  caused	  and/or	  contributed	  to	  
Permanente	  Creek’s	  state	  and	  federal	  listing	  as	  an	  impaired	  water	  body	  due	  to	  the	  
presence	  of	  such	  pollutants,	  and	  have	  substantially	  diminished	  the	  creek’s	  ability	  to	  
sustain	  aquatic	  life	  including	  but	  not	  limited	  to	  steelhead	  trout	  and	  the	  California	  
red-‐legged	  frog,	  both	  of	  which	  are	  federally	  listed	  as	  threatened	  species.	  	  	  
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	   Pollutants	  illegally	  discharged	  by	  Lehigh	  into	  Permanente	  Creek	  also	  enter	  
Santa	  Clara	  County’s	  underground	  drinking	  water	  supply	  as	  they	  flow	  across	  the	  
unconfined	  areas	  of	  the	  Santa	  Clara	  Subbasin	  aquifer.	  	  The	  Santa	  Clara	  Subbasin	  
aquifer	  is	  the	  primary	  reservoir	  of	  drinking	  water	  for	  San	  Jose	  and	  surrounding	  
cities.	  	  	  	  	  	  
	  
	   The	  Clean	  Water	  Act	  at	  33	  U.S.C.	  §	  1365(a)(1),	  authorizes	  citizens	  to	  bring	  
suit	  to	  enjoin	  violations	  of	  an	  effluent	  standard	  or	  limitation	  and	  to	  seek	  civil	  
penalties	  for	  such	  violations.	  	  The	  definition	  of	  effluent	  standard	  or	  limitation	  
includes	  the	  discharge	  of	  pollutants	  into	  waters	  of	  the	  United	  States	  without	  a	  
permit.	  	  Committee	  to	  Save	  Mokelumne	  River	  v.	  East	  Bay	  Utility	  Dist.,	  1993	  U.S.	  Dist.	  
LEXIS	  8364,	  11,	  n.	  7	  (E.D.	  Cal.	  1993);	  aff’d,	  13	  F.3d	  305,	  309	  (9th	  Cir.	  1993),	  cert.	  
denied,	  115	  S.	  Ct.	  198	  (1994).	  	  Violators	  of	  the	  Act	  are	  also	  subject	  to	  an	  assessment	  
of	  civil	  penalties	  of	  up	  to	  $32,500	  per	  day	  per	  violation	  for	  all	  violations	  occurring	  
through	  January	  12,	  2009,	  and	  up	  to	  $37,500	  per	  day	  per	  violation	  for	  all	  violations	  
occurring	  after	  January	  12,	  2009,	  for	  each	  violation,	  pursuant	  to	  Sections	  309(d)	  and	  
505(a)	  of	  the	  Act.	  	  33	  U.S.C.	  §§	  1319(d),	  1365(a)	  and	  40	  C.F.R.	  §§	  19.1	  -‐	  19.4.	  
	  
	   To	  the	  extent	  required	  by	  the	  Clean	  Water	  Act	  at	  33	  U.S.C.	  §	  1365(a)(1),	  we	  
are	  writing	  to	  notify	  you	  that	  Sierra	  Club	  intends	  to	  file	  suit	  in	  the	  applicable	  federal	  
district	  court	  anytime	  60	  days	  after	  the	  postmark	  date	  of	  this	  letter	  to	  enjoin	  and	  
penalize	  the	  violations	  described	  below.	  	  
	  
	   I.	  	  Background	  
	  
	   Kaiser	  Cement	  Company	  opened	  the	  main	  Permanente	  quarry	  and	  original	  
cement	  plant	  in	  1939.	  	  Hanson	  Corporation	  purchased	  the	  quarry	  and	  cement	  plant	  
from	  Kaiser	  in	  1986.	  	  Lehigh	  Southwest	  Cement	  Company	  is	  the	  operator	  of	  the	  
facility.	  	  Today	  Lehigh	  claims	  the	  quarry	  and	  plant	  provide	  over	  50	  percent	  of	  the	  
concrete	  used	  in	  the	  Bay	  Area.	  	  	  	  
	  
	   Permanente	  Creek	  runs	  from	  its	  headwaters	  in	  the	  Coast	  Range	  east	  through	  
the	  middle	  of	  the	  quarry	  property,	  then	  north	  through	  the	  cities	  of	  Los	  Altos	  and	  
Mountain	  View	  before	  draining	  into	  the	  San	  Francisco	  Bay.	  
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From	  http://www.lehighpermanente.com/#/virtual-‐tour/4537662984.	  	  	  
	  
	   II.	  	  The	  Violations	  	  
	  
	   	   A.	  	  Unpermitted	  Quarry	  Discharges	  
	  
	   According	  to	  Lehigh’s	  own	  statements,	  the	  company	  has	  been	  discharging	  
without	  a	  proper	  permit,	  and	  continues	  to	  discharge	  without	  a	  proper	  permit,	  
pollutants	  generated	  by	  its	  quarry	  mining	  operations	  directly	  into	  Permanente	  
Creek.	  	  Permanente	  Creek	  is	  a	  water	  of	  the	  United	  States.	  	  In	  particular,	  Lehigh’s	  
quarry	  mining	  operations	  have	  exposed	  pollutants	  to	  both	  rain	  and	  ground	  water.	  	  
As	  these	  waters	  flow	  over	  and	  through	  Lehigh’s	  disturbed	  soils	  and	  rock,	  pollutants	  
such	  as	  selenium,	  arsenic,	  molybdenum,	  nickel	  and	  manganese,	  residual	  blasting	  
agent	  (ANFO),	  and	  other	  toxic	  elements	  and	  compounds,	  are	  picked	  up	  by	  the	  water	  
and	  are	  collected	  at	  the	  bottom	  of	  the	  quarry	  pit.	  	  Lehigh	  then	  pumps	  the	  
contaminated	  pit	  water	  on	  a	  regular	  basis	  from	  the	  quarry	  pit	  through	  a	  pipe	  into	  a	  
waste	  pond	  (Pond	  4)	  and	  thence	  through	  a	  pipe	  into	  Permanente	  Creek.	  	  
Permanente	  Creek	  flows	  into	  the	  San	  Francisco	  Bay.	  	  Lehigh	  employs	  no	  pollution	  
control	  measures	  to	  reduce	  or	  eliminate	  selenium	  and	  other	  toxic	  substances	  that	  
are	  dissolved	  and	  suspended	  in	  its	  wastewater.	  	  As	  Lehigh	  explained	  to	  the	  Regional	  
Water	  Quality	  Control	  Board,	  San	  Francisco	  Bay	  Region	  (“Water	  Board”):	  	  	  
	  

[T]he	  quarry	  dewatering	  process	  routes	  water	  to	  Pond	  4,	  where	  it	  
then	  discharges	  to	  Permanente	  Creek,	  almost	  continuously	  or	  
regularly	  depending	  on	  the	  time	  of	  year,	  the	  volume	  of	  storm	  water	  
and	  groundwater	  that	  collects	  in	  the	  quarry	  bottom.	  This	  regular	  
dewatering	  process	  is	  interrupted	  only	  when	  regular	  maintenance	  of	  
the	  pumping	  system	  or	  other	  aspects	  of	  the	  storm	  water	  management	  
system	  require	  maintenance.	  
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Lehigh	  Response	  to	  the	  Water	  Board,	  December	  13,	  2010,	  at	  page	  6,	  attached	  hereto	  
as	  Exhibit	  A.	  	  A	  map	  showing	  the	  location	  of	  the	  quarry	  pit,	  Pond	  4,	  and	  the	  pipe	  
that	  discharges	  selenium	  and	  other	  toxic	  pollutants	  from	  the	  pit	  and	  Pond	  4	  is	  
attached	  hereto	  as	  Exhibit	  B.	  	  	  
	  
	   According	  to	  Lehigh	  in	  that	  same	  response,	  “[t]he	  average	  daily	  flow	  into	  
Pond	  4	  can	  range	  from	  250,000	  to	  2,500,000	  gallons.”	  	  Exhibit	  A	  (emphasis	  added).	  	  
	  
	   Not	  only	  that,	  Lehigh	  also	  admits	  that	  the	  wastewater	  it	  has	  been	  discharging	  
into	  Permanente	  Creek,	  and	  that	  it	  continues	  to	  discharge	  into	  Permanente	  Creek,	  is	  
contaminated	  with	  selenium1	  in	  concentrations	  that	  greatly	  exceed	  water	  quality	  
standards.	  	  Again,	  according	  to	  Lehigh:	  
	  

The	  results	  of	  the	  metals	  analyses	  indicate	  that	  water	  being	  collected	  
in	  the	  quarry	  may	  contain	  concentrations	  of	  selenium	  that	  exceed	  
water	  quality	  standards,	  and,	  when	  discharged	  through	  the	  quarry	  
dewatering	  system	  pursuant	  to	  the	  SWPPP	  [Storm	  Water	  Pollution	  
Prevention	  Plan],	  could	  be	  contributing	  to	  exceedances	  of	  the	  water	  
quality	  standards	  for	  selenium	  in	  Permanente	  Creek.	  	  	  

	  
Exhibit	  C,	  Report	  of	  Potential	  Exceedance	  of	  Water	  Quality	  Standards,	  Geosyntec	  
Consultants,	  March	  17,	  2010,	  p.	  8.	  	  	  
	  
	   Lehigh’s	  qualification	  that	  the	  water	  it	  is	  discharging	  into	  Permanente	  Creek	  
“could”	  contain	  concentrations	  of	  selenium	  above	  water	  quality	  standards	  is	  
unnecessary.	  	  Although	  not	  a	  necessary	  element	  to	  establish	  liability	  under	  the	  Clean	  
Water	  Act,	  Lehigh’s	  own	  sampling	  evidence	  shows	  that	  selenium	  concentrations	  in	  
its	  wastewater	  are	  in	  excess	  of	  water	  quality	  standards.	  	  	  
	  
	   The	  water	  quality	  standards	  applicable	  to	  Permanente	  Creek	  are	  set	  forth	  in	  
the	  2007	  San	  Francisco	  Bay	  Basin	  Water	  Quality	  Control	  Plan	  (“Basin	  Plan”)	  and	  the	  
California	  Toxics	  Rule	  at	  40	  C.F.R.	  §131.38.	  	  Both	  the	  Basin	  Plan	  and	  the	  California	  
Toxics	  Rule	  establish	  a	  chronic	  total	  selenium	  standard	  of	  5.0	  micrograms	  per	  liter	  
in	  fresh	  water.	  	  Exhibit	  D.	  	  Due	  to	  chronically	  elevated	  levels	  of	  selenium	  and	  
toxicity	  immediately	  downstream	  from	  the	  Permanente	  facility,	  EPA	  recently	  
approve	  the	  listing	  of	  Permanente	  Creek	  as	  impaired	  for	  these	  pollutants.	  	  Exhibit	  E,	  
EPA	  Approval	  Letter,	  November	  12,	  2010.	  	  	  
	  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1	  “[S]elenium is a naturally occurring element, common in the environment. It is problematic 
only in high concentrations, but at certain levels has toxic effects. Selenium impacts the 
reproductive cycle of many aquatic species, can impair the development and survival of fish, and 
can even damage gills or other organs of aquatic organisms subjected to prolonged exposure. It 
can also be toxic to humans, causing kidney and liver damage, and damage to the nervous and 
circulatory systems.”  Ohio Valley Envtl. Coalition, Inc. v. Hobet Mining, LLC, 723 F. Supp. 2d 
886, 900 (S.D. W.Va. 2010).   
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	   Water	  quality	  testing	  performed	  by	  Lehigh	  in	  January	  of	  2010	  found	  that	  the	  
concentration	  of	  dissolved	  selenium	  in	  Pond	  4	  was	  82	  micrograms	  per	  liter,	  well	  
over	  ten	  times	  the	  applicable	  5.0	  micrograms	  per	  liter	  water	  quality	  standard.	  	  (Had	  
Lehigh	  properly	  analyzed	  for	  total	  selenium	  rather	  than	  just	  the	  dissolved	  
component,	  this	  value	  likely	  would	  have	  been	  higher.)	  	  As	  explained	  above,	  Lehigh	  
discharges	  the	  contaminated	  water	  in	  Pond	  4	  directly	  into	  Permanente	  Creek	  
without	  employing	  any	  measures	  to	  reduce	  selenium	  concentrations.	  Exhibit	  C,	  
Report	  of	  Potential	  Exceedance,	  Table	  2-‐1	  and	  Appendix	  A,	  page	  4	  of	  16.	  	  	  	  	  	  	  
	  
	   Lehigh	  has	  an	  Industrial	  General	  Storm	  Water	  Permit	  issued	  by	  the	  Water	  
Board,	  but	  that	  permit,	  as	  its	  name	  indicates,	  only	  applies	  during	  specified	  storm	  
events	  and	  not	  to	  the	  on-‐going,	  non-‐storm	  water	  discharges	  from	  Pond	  4	  described	  
here.	  	  The	  Water	  Board	  emphatically	  confirmed	  this	  fact	  on	  February	  18,	  2011:	  
	  

Lehigh	  repeatedly	  asserts	  that	  the	  Facility’s	  discharges	  of	  quarry	  
bottom	  water,	  wash-‐down	  water,	  and	  dust	  suppression	  water	  are	  in	  
compliance	  with	  the	  Industrial	  General	  Storm	  Water	  Permit.	  The	  
Industrial	  General	  Storm	  Water	  Permit	  specifically	  prohibits	  all	  three	  
of	  these	  self-‐admitted	  discharges	  from	  the	  Lehigh	  facility.	  Lehigh	  is	  
grossly	  mistaken	  in	  its	  assertion	  that	  the	  Facility	  is	  permitted	  to	  
discharge	  these	  three	  types	  of	  non-storm	  water	  flows.	  

	  
Exhibit	  F,	  Water	  Board	  staff	  review	  and	  response	  to	  Lehigh’s	  letter	  of	  December	  13,	  
2010,	  in	  response	  to	  our	  “13267”	  letter	  of	  November	  29,	  2010,	  p.	  1	  (emphasis	  
added).	  	  	  
	  
	   Because	  Lehigh	  pumps	  the	  water	  from	  its	  quarry	  pit	  into	  Pond	  4	  on	  a	  
continuous	  or	  regular	  basis,	  and	  because	  Pond	  4	  is	  the	  functional	  equivalent	  of	  a	  full	  
bathtub,	  the	  continuous	  pumping	  of	  quarry	  water	  contaminated	  with	  selenium	  and	  
other	  toxic	  substances	  inexorably	  results	  in	  the	  continuous	  discharge	  of	  pollutants	  
through	  a	  pipe	  directly	  into	  Permanente	  Creek.	  	  Lehigh	  has	  no	  permit	  authorizing	  
this	  continuous	  discharge.	  	  Therefore,	  Lehigh	  has	  violated	  the	  Act	  every	  day,	  for	  
each	  pollutant,	  for	  at	  least	  the	  last	  five	  years	  when	  it	  has	  actively	  pumped	  and	  
discharged	  water-‐borne	  selenium	  and	  other	  toxic	  substances	  from	  its	  quarry	  to	  
Pond	  4	  and	  thence	  to	  Permanente	  Creek	  without	  a	  permit.	  	  	  
	  
	   	   B.	   Unpermitted	  Stream	  Fill	  Discharges	  
	  
	   According	  to	  Lehigh’s	  own	  reports,	  Permanente	  Creek	  has	  been	  used,	  and	  
continues	  to	  be	  used,	  as	  a	  disposal	  area	  for	  quarry	  mining	  wastes.	  	  Mine	  tailings,	  
overburden	  and	  other	  wastes	  have	  been	  dumped,	  and	  continue	  to	  be	  dumped	  into	  
Permanente	  Creek	  throughout	  the	  stream’s	  path	  within	  Lehigh’s	  property.	  	  Lehigh’s	  
March	  11,	  2011	  “Permanente	  Creek	  Long-‐Term	  Restoration	  Plan”	  documents	  many	  
of	  these	  stream	  disposal	  sites.	  	  An	  annotated	  stream	  profile	  diagram,	  taken	  from	  
Figure	  2-‐5	  in	  Lehigh’s	  Restoration	  Plan	  and	  attached	  hereto	  as	  Exhibit	  G,	  shows	  the	  
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location	  of	  some	  of	  the	  more	  notorious	  mine	  tailing	  and	  overburden	  waste	  disposal	  
sites	  at	  Lehigh’s	  quarry	  along	  the	  various	  sections	  of	  Permanente	  Creek.	  	  	  
	  
	   Mining	  wastes	  have	  been	  dumped	  into	  Permanente	  Creek	  by	  bulldozers,	  
dump	  trucks	  and	  other	  mining	  equipment,	  with	  the	  assistance	  of	  gravity.	  	  The	  
disposal	  sites	  in	  Permanente	  Creek	  include,	  but	  are	  not	  limited	  to,	  those	  shown	  on	  
Exhibit	  G,	  attached	  hereto.	  	  The	  disposal	  sites	  continuously	  discharge,	  release	  and	  
otherwise	  add	  their	  toxins	  into	  the	  creek’s	  waters	  much	  like	  coffee	  grounds	  in	  a	  
percolator.	  	  As	  the	  waters	  of	  Permanente	  Creek	  flow	  over	  and	  through	  the	  mining	  
wastes	  dumped	  into	  the	  creek,	  pollutants	  such	  as	  selenium,	  arsenic,	  molybdenum,	  
nickel,	  manganese,	  residual	  blasting	  agent	  (ANFO),	  and	  other	  toxic	  elements	  and	  
compounds,	  are	  dissolved	  into	  and	  suspended	  in	  the	  water.	  	  These	  added	  pollutants	  
flow	  downstream	  through	  Lehigh’s	  property,	  through	  public	  parks	  and	  
neighborhoods,	  and	  finally	  into	  San	  Francisco	  Bay.	  	  The	  mine	  tailings	  and	  other	  rock	  
and	  sediment	  wastes	  that	  physically	  remain	  in	  the	  creek	  bed	  and	  adjacent	  wetlands,	  
or	  that	  are	  carried	  to	  various	  downstream	  locations	  during	  higher	  flow	  events,	  are	  
also	  unpermitted	  pollutants	  that	  exist	  in	  the	  water	  column,	  banks	  and	  wetlands	  of	  
Permanente	  Creek.	  	  	  
	  
	   According	  to	  Lehigh’s	  May	  2010	  Hydrologic	  Investigation,	  appended	  to	  its	  
Reclamation	  Plan	  Amendment	  submitted	  to	  Santa	  Clara	  County	  on	  May	  21,	  2010,	  
the	  average	  concentration	  of	  dissolved	  pollutants	  in	  Permanente	  Creek	  increases	  
significantly	  as	  the	  creek	  flows	  through	  Lehigh’s	  mining	  wastes.	  	  Exhibit	  H.	  	  For	  
example,	  the	  water	  in	  Permanente	  Creek	  downstream	  of	  most	  of	  Lehigh’s	  pollutant	  
discharges	  at	  monitoring	  location	  SW-‐2	  contains	  from	  three	  to	  over	  100	  times	  the	  
dissolved	  concentrations	  of	  arsenic,	  selenium,	  nickel,	  manganese	  and	  molybdenum	  
compared	  to	  the	  water	  upstream	  of	  most	  of	  Lehigh’s	  discharges	  at	  monitoring	  
location	  SW-‐1.	  	  See	  Exhibit	  H,	  Figure	  6.2	  (monitoring	  locations);	  Table	  6.6	  (average	  
pollutant	  values	  for	  monitoring	  locations);	  and	  Figures	  6.13	  and	  6.14	  (bar	  charts	  
illustrating	  significant	  increase	  in	  pollution	  from	  SW-‐1	  to	  SW-‐2).	  	  	  
	  
	   Lehigh	  has	  no	  permit	  authorizing	  the	  continuous	  discharge	  of	  dissolved	  and	  
suspended	  pollutants	  from	  mine	  wastes	  dumped	  into	  Permanente	  Creek	  described	  
above.	  	  Lehigh	  has	  no	  permit	  for	  the	  mine	  wastes	  that	  continuously	  clog	  the	  bed,	  
banks	  and	  wetlands	  of	  Permanente	  Creek	  described	  above.	  	  Therefore	  Lehigh	  has	  
violated	  the	  Act	  every	  day	  at	  each	  disposal	  site	  for	  at	  least	  the	  last	  five	  years	  as	  a	  
result	  of	  such	  unpermitted	  discharges.	  	  	  	  
	  
	   III.	  Offer	  to	  review	  information.	  	  
	  
	   To	  the	  extent	  you	  have	  evidence	  that	  shows,	  contrary	  to	  the	  allegations	  in	  
this	  letter,	  that	  Lehigh	  is	  in	  full	  compliance	  with	  all	  applicable	  requirements	  we	  urge	  
you	  to	  provide	  it	  to	  us	  so	  that	  we	  may	  potentially	  avoid,	  or	  at	  least	  limit,	  litigation	  on	  
these	  issues.	  	  
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IV. Conclusion 

Lehigh has been operating, and continues to operate the Permanente facility 
in violation of the Clean Water Act. We will seek an injunction to end the illegal, 
unpermitted discharges alleged in this letter, to restore the hydrologic and aquatic 
integrity of Permanente Creek, and to recover, on behalf of the United States, the 
maximum civil penalty for Lehigh's Clean Water Act violations for at  least the last 
five years, as allowed by the applicable statute of limitations. 

The address of Sierra Club is 85 Second Street, Second Floor, San Francisco, 
CA 94105. Sierra Club has individual members who have been, and continue to be, 
injured by the excessive and unlawful discharges from Lehigh's Permanente facility 
into Permanente Creek described above. Those injuries are fairly traceable to 
Lehigh's unlawful discharges, and can be redressed, a t  least in part, through the 
cessation of such discharges. If you have any questions regarding the allegations in 
this notice letter, believe any of the foregoing information to be in error, wish to 
discuss the exchange of information consistent with the suggestion above, or would 
otherwise like to discuss a settlement of this matter prior to the initiation of 
litigation, please contact the attorneys below. 

Yours sincerely, 

Reed Zars 
Attorney at  Law 
910 Kearney Street 
Laramie. WY 82070 
307-745-7979 

pc: by certified mail: 

Lisa Jackson, Administrator 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, N.W. 
Washington, DC 20460 

Dorothy Rice, Executive Director 
State Water Resources Control Board 
P.O. Box 100 
Sacramento, CA 95812-0100 

George Hays 
Attorney a t  Law 
236 West Portal Avenue, #I10 
San Francisco, CA 94127 
415-566-5414 

Eric Holder, U.S. Attorney General 
U.S. Department of Justice 
950 Pennsylvania Avenue, N.W. 
Washington, DC 20530-0001 
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Jared	  Blumenfeld,	  Regional	  Administrator	  	  
U.S.	  EPA	  –	  Region	  9	  	  
75	  Hawthorne	  Street	  	  
San	  Francisco,	  CA	  94105	  
	  
Bruce	  Wolfe,	  Executive	  Officer	  	  
San	  Francisco	  Bay	  
Regional	  Water	  Quality	  Control	  Board	  	  
1515	  Clay	  St.,	  Suite	  1400	  	  
Oakland,	  CA	  94612	  
	  
Registered	  Agent	  
Lehigh	  Southwest	  Cement	  Company	  
Corporation	  Service	  Company	  
2730	  Gateway	  Oaks	  Dr.,	  Suite	  100	  
Sacramento,	  CA	  	  95833	  
	  
pc:	  	  by	  regular	  mail	  
	  
Santa	  Clara	  County	  Board	  of	  Supervisors	  
70	  West	  Hedding	  Street	  
San	  Jose,	  CA	  	  95110	  
	  
Santa	  Clara	  Valley	  Water	  District	  
5750	  Almaden	  Expressway	  
San	  Jose,	  CA	  	  95118	  
	  
Stevens	  &	  Permanente	  Creeks	  Watershed	  Council	  
2353	  Venndale	  Avenue	  
San	  Jose,	  CA	  95124	  
	  
Midpeninsula	  Regional	  Open	  Space	  District	  	  
330	  Distel	  Circle	  	  
Los	  Altos,	  CA	  94022-‐1404	  	  
	  
Department	  of	  Conservation	  
Office	  of	  Mine	  Reclamation	  	  
801	  K	  Street,	  MS	  09-‐06	  	  
Sacramento,	  CA	  95814-‐3529	  
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Exhibits	  Provided	  in	  Enclosed	  CD	  
	  
Exhibit	  A:	  	  Lehigh	  Response	  to	  the	  San	  Francisco	  Bay	  Regional	  Water	  Quality	  Control	  
Board,	  December	  13,	  2010,	  page	  6.	  	  	  
	  
Exhibit	  B:	  	  Map	  showing	  the	  location	  of	  the	  quarry	  pit,	  Pond	  4,	  and	  the	  pipe	  that	  
discharges	  selenium	  and	  other	  toxic	  pollutants	  from	  the	  pit	  and	  Pond	  4.	  	  
	  
Exhibit	  C:	  	  Report	  of	  Potential	  Exceedance	  of	  Water	  Quality	  Standards,	  Geosyntec	  
Consultants,	  March	  17,	  2010,	  p.	  8.	  	  	  
	  
Exhibit	  D:	  	  2007	  San	  Francisco	  Bay	  Basin	  Water	  Quality	  Control	  Plan	  (“Basin	  Plan”)	  
excerpts,	  and	  the	  California	  Toxics	  Rule	  at	  40	  C.F.R.	  §131.38.	  	  	  	  
	  
Exhibit	  E:	  	  EPA	  approval	  letter	  listing	  Permanente	  Creek	  as	  impaired	  for	  selenium	  
and	  toxicity,	  November	  12,	  2010.	  	  	  
	  
Exhibit	  F:	  	  Water	  Board	  staff	  review	  and	  response	  to	  Lehigh’s	  letter	  of	  December	  13,	  
2010,	  in	  response	  to	  our	  “13267”	  letter	  of	  November	  29,	  2010,	  p.	  1.	  	  	  	  	  
	  
Exhibit	  G:	  	  Permanente	  Creek	  stream	  profile	  diagram	  showing	  examples	  of	  mine	  
waste	  dump	  sites	  that	  continuously	  discharge	  pollutants	  into	  the	  creek.	  	  	  
	  
Exhibit	  H:	  Hydrologic	  Investigation,	  Attachment	  F	  to	  Lehigh	  Reclamation	  Plan	  
Amendment	  submitted	  to	  Santa	  Clara	  County	  on	  May	  21,	  2010,	  excerpts	  including	  
Figure	  6.2,	  Table	  6.6,	  and	  Figures	  6.13	  and	  6.14.	  
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Attention: Marina Rush, Santa Clara County Planning Department, Santa 
Clara County Board of Supervisors (SCC BOS) 
 
cc:  California Office of Mine and Reclamation, Director 
 State Mining and Geology Board, Executive Director 
 Office of the Governor of California 
 Attorney General of the State of California 
 Region 9 US Environmental Protection Agency 
 US Environmental Protection Agency  
 City Of Cupertino  
 City of Los Altos  
 City of Los Altos Hills 
 California Regional Water Control Board  
 
Re: West Valley Citizens Air Watch (WVCAW) and Bay Area Clean 
Environment (BACE) Scoping Comments on Lehigh Application for 
Reclamation Amendment/Mining Plan, dated July 2011 
 
1) West Valley Citizens Air Watch and Bay Area Clean Environment requests 
that SCC incorporate all our written and oral public comments regarding 
Lehigh Southwest Reclamation Amendment and/or Proposed New Mining 
Plans, both oral and written, for the various scoping and other comments on 
this topic and for the various iterations of these meetings and documents from 
2006 to the present for the record of this current scoping comment period, 
which is scheduled according to Santa Clara County (SCC), to conclude on 
September 26, 2011. 
 
2) WVCAW and BACE ask that all NOVs and violations issued to Lehigh 
Southwest Cement Company and its predecessors in the last 26 years (i.e. 
since the signing of the 1985 reclamation plan by the SCC BOS) be clearly 
listed in an appendix to the Draft Environmental Impact Report (dEIR) stating 
the agency, the date of issuance, the type of violation a short description of the 
violation, duration of the violation and date of required compliance and whether 
or not full compliance has been achieved, and if so, the date of full compliance. 
For example NOVs and violations and findings of violations issued by: EPA, 
and/or EPA Region 9, Regional Water Quality Control Board, Bay Area Air 
Quality Management District (BAAQMD), Occupational Safety and Health 



Administration (OSHA), Mine Safety and Health Administration(MSHA), the 
Permanente Quarry and Stevens Creek Quarry portions of the 2006 Executive 
Director of the SMGB Report of SMARA violations in SCC quarries. The public 
has the right to review this relevant information in order to make their 
comments on the dEIR and on its Alternatives. 
 
3) The California Environmental Quality Act (CEQA) provides for full and 
complete disclosure of projects which may cause significant detrimental effects 
on the environment and for the opportunity for the public to comment upon 
those disclosures. We ask for a full, true and complete CEQA process and 
disclosures in the dEIR which SCC will develop and release to the public for 
their comments. The CEQA process also asks the agency or body designated 
to review and decide on the EIR to take a fresh look at the proposed project. 
The EIR process is not intended nor supposed to be undertaken with a 
predetermined decision. We ask the BOS for true and complete compliance 
with CEQA. 
 
4) WVCAW & BACE ask that a true, complete and CEQA compliant No Project 
Alternative be presented in the dEIR so the public can compare it to other 
alternatives and comment on it.  
 
5) WVCAW & BACE ask that a true, complete and CEQA compliant 
Environmentally Protective Alternative be presented in the dEIR so the public 
can compare it to other alternatives and comment on it. This alternative should, 
for example, include the stabilization of the slopes and restoration of the 
Scenic Easement height, not include additional mining below the current 
elevation of approximately 750' above sea level (further discussed below) of 
the Main Pit (aka "North Pit"), not include additional height above the baseline 
2007 sea level height of the East Materials Storage Area (EMSA), not include 
new mining into the West Materials Storage Area (WMSA), and either include 
reclamation of the entire footprint of the previous cement plant location and an 
adequate Financial Assurance (FACE) for its reclamation under SMARA OR 
this area needs to be removed from any vested interest designation (further 
discussed below) and subjected to a Permit Application if any mining is 
planned for any of this area. Perhaps this suggested alternative which 
removes the vested designation from this area is more appropriate for the 
Environmentally Protective Alternative. 
 



6) WVCAW & BACE ask that a true, complete and CEQA compliant alternative 
which contains a SMARA compliant reclamation plan for all the areas currently 
disturbed by mining and mining operations (from all time periods including the 
present and ongoing) be presented in the dEIR period. That is, without any 
additional mining operations or expansion or mining into the WMSA or 
dumping onto the EMSA so the public can compare it to other alternatives and 
comment on it. We ask that it include diagrams that clearly identify the 
pre-dumping EMSA as well as the current condition of the EMSA, using 
topographical lines and cross sections. We ask for this alternative to include 
moving the height of the WMSA (if not toxic or hazardous or polluting) and 
placing it in the bottom of the Main Pit (aka "North Pit") or if toxic, trucking in 
other non toxic and non hazardous and non polluting materials to dump in the 
bottom of the main pit. The proposed expansion of the EMSA which both 
increases the elevation and decreases the distance to the nearby residential 
area (which is less than 1/2 mile away) is completely unacceptable due to the 
major view shed impact as well as the noise and dust the neighbors must 
endure. 
 
7) On March 10, 2010, the EPA issued a NOV to Lehigh. The cover letter from 
the EPA Region 9 stated, "The purpose of the NOV/FOV is to notify Lehigh 
that EPA finds that it has violated the Prevention of Significant Deterioration 
and Title V Operating Permit Program requirements of the Act at the Facility. 
The violations are set forth more specifically in the enclosed NOV/FOV." 
 
On page 4 of the NOV, the EPA stated, "As a result, Lehigh obtained a 
deficient Title V permit, i.e., one that did not include all applicable requirements, 
and therefore is operating the Facility without a valid Title V permit in violation 
of 42 U.S.C. §§ 7661a, 7661b, and 7661c; 40 C.F.R. §§ 70.1, 70.5 and 70.6; 
and BAAQMD Regulation 2 Rule 6 ." 
 
Does the SCC BOS intend to approve the applicants reclamation/mining plan 
before this serious matter is resolved with the EPA? If so, what is your 
justification for doing so? Isn't it premature to put out a scoping period before 
resolution of this matter? 
 
8) It has come to our attention that the Sierra Club on August 24, 2011 issued 
a, "Notice of Intent to Sue for Violations of the Clean Water Act at Lehigh 



Southwest Cement Company's Permanente Plant in Santa Clara County, 
California."  
 
We were frankly horrified to see the allegations that, "Pollutants illegally 
discharged by Lehigh into Permanente Creek also enter Santa Clara County's 
underground drinking water supply as they flow across the unconfined areas of 
the Santa Clara Sub basin aquifer. The Santa Clara Sub basin aquifer is the 
primary reservoir of drinking water for San Jose and surrounding cities." (p. 2) 
 
"Due to chronically elevated levels of selenium and toxicity immediately 
downstream from the Permanente facility, EPA recently approved the listing of 
Permanente Creek as impaired for these pollutants. Exhibit E, EPA Approval 
Letter, November 12, 2010." (p. 4) 
 
Does the SCC BOS intend to approve the applicants reclamation/mining plan 
before this serious matter is resolved with the EPA? If so, what is your 
justification for doing so? Isn't it premature to put out a scoping period before 
resolution of this matter? 
 
9) We ask for clear disclosure of types and amounts of materials proposed to 
be extracted including limestone, aggregate, and overburden as required by 
CEQA.  In addition, a comprehensive review of the estimates given in the 
1985 Reclamation Plan compared with the actual volume of limestone, 
aggregate, and overburden extracted during the 20 year duration of the plan 
from 1985 to 2005.  This disclosure will help the public evaluate the new 
proposals and provide a basis to estimate if they are realistic. 
 
Also, the dEIR should report in detail on how the Lehigh operation has or has 
not complied with all aspects of the requirements of the 1985 reclamation plan. 
 
To avoid confusion, we herein point out the area referred to as the EMSA in 
the 1985 plan is in a completely different location (far west of the current EMSA 
and adjacent to the main pit) and orders of magnitude smaller than the current 
area referred to as the EMSA. This appears to further strengthen the indication 
that the current area of the EMSA was not intended to be used as a storage 
area under the 1985 plan. 
 



10) Although a NOV was issued by SCC to Lehigh regarding their use of the 
current EMSA area to dump mining materials and otherwise use it in mining 
operations only after a member of WVCAW had to push SCC to investigate the 
dumping of materials. Lehigh was neither required to remove the pile or stop 
dumping. A fine was never issued. This incident illustrates why we in the 
community lack confidence in SCC as the lead agency for the mining operation 
and of the adequacy of the oversight of the SCC BOS. 
 
11) We need to see clear baseline topographic lines disclosed of the entire 
EMSA area from before the dumping of the pile, for which an NOV was issued 
by SCC on or around 2008 for dumping mining materials in an area without a 
valid reclamation plan in place. We need to be able to compare pre-dump 
elevations with the proposed Stages B & C. We ask for illustrations of the view 
shed from to Stevens Creek Blvd, Cristo Rey Drive pullout, from the PG&E trail 
on the "Power Line Trail" located to the west side of Rancho San Antonio Open 
Space District, homes and businesses within a 2 mile area so we can see 
visual impacts and understand potential noise, dust, pollution and other 
impacts and their implications. 
 
The so-called "current conditions" referring to topographical sea level 
elevations on the Stage A, B and C cross sections give no clear indications of 
their date. There are confusing dates on many of the maps which do not give 
clear indications of the actual date that is being mapped versus the date of 
either production of the map or of sign-off of the map. Many maps do not have 
signatures and stamps. "Current conditions" is not the baseline. The baseline 
needs to be the pre-dump elevations. It is obvious that the "current conditions" 
at this date of the pile are clearly visible and disturbing and unacceptable and 
are not the baseline condition. 
 
What is the date of "Current Conditions?" The EMSA elevations before the 
dumping began need to be delineated on a map. 
 
In addition to including these numbers in a readable and large enough form, 
that is, on a map with the same size as the Phase A, B and C which we request, 
we ask that the public be allowed to enter additional scoping comments at a 
future date after this information is available.  The information provided so far 
simply does not allow the public to evaluate this issue well enough to ask the 
right questions at this time. 



 
A reclamation to pre-dump elevations needs to be in either the No Project 
Alternative or in the Environmental Alternative. 
 
12) Show locations on a revised Woodlands Impacts map of each tree 5" 
>/=DBH proposed to be removed and explain why they need to be removed 
and the impacts of their removal and the impacts of related habitat and species 
migration areas, avian for example. How is this a reclamation plan if over two 
hundred trees of significant size will be removed, further enlarging the already 
huge dead zone of the mining operations and cement plant footprints? On the 
WRA Woodlands Impacts map there is no documentation of the trees in the 
EMSA. Yet other maps show oak woodland areas. Include these trees and 
their locations. 
 
13) A) The level of the Main Pit according to the maps is now approximately 
750' above sea level. However, our understanding is that this level may 
already be below the water table. What is the level of the water table? Why has 
the pit been allowed to be blasted deeper than the water table? How much 
contamination is in the water because of that? How much contamination in 
Permanente Creek because of that? How much contamination is in our 
drinking water or may find its way into our drinking water in the future? Why 
has that been allowed to continue by SCC? 
 
B) The maps propose to allow the pit to be dug down yet further to 
approximately 400' !!!! How can this possibly be justified? Consider all the 
issues we raised in 13) A above and respond to them. How can SCC possibly 
justify allowing additional lowering of the Main Pit (North Pit) farther into the 
water table? We ask this not be allowed. 
 
14) A) SCC is trying to have it both ways regarding the cement plant. Either the 
current and former cement plant footprints and operations are and were not 
part of the mining operation and therefore their areas are NOT vested mining 
areas, OR they are part of the mining operations and need both a reclamation 
plan and an adequate FACE. This is completely inadequate oversight by SCC 
as a lead agency over the mining operations. This plan should not go one step 
forward until SCC resolves this issue of the cement plants one way or the 
other. 



B) We have repeatedly asked for in written communications with SCC a map 
by the SCC geologist outlining the location of the former cement plant. This is 
necessary if this reclamation plan is to continue to go forward. The water tower 
that is visible in the western section of the EMSA appears to be a clear maker 
by which an approximation of the location of the former cement plant can be 
located. 
C) The cement plant area is within Cupertino's Urban Service Area as Very 
Low Density Residential, NOT industrial use. In fact, the City of Cupertino 
General Plan 2000-2020 proposes a trail extension through the area "when the 
Railroad (Union Pacific RR that serves Lehigh Cement) goes out of service in 
20 years" This area must be appropriately reclaimed for this use to occur. 
(pages 2-50, 2-51 City of Cupertino General Plan 2000-2020) 
http://www.cupertino.org/index.aspx?page=709 
 
15) Core sampling WMSA. Minimal core samples were taken in WMSA. This is 
completely inadequate. Since sometime in the 1800's all kinds of unknown 
materials have been dumped into the WMSA. There could be hazardous waste 
and other pollutants from various operations throughout the years contained 
therein. Planning to dig into this area for limestone and to truck it and dump it 
into other areas could be hazardous to the workers as well as nearby residents. 
Many more samples need to be taken and at various levels. Even then, how 
can one tell what may be in any one area. This needs to be mitigated with 
more extensive testing. 
 
16) Mid-Peninsula Slide - The Mid-Pen slide occurred in 2001 during a heavy 
rain.  Are the geological stability studies not supposed to account for heavy 
rain?  This landslide destroyed part of the Mid-Pen Regional Open Space 
District's Rancho San Antonio Preserve.  A land swap was orchestrated by 
Lehigh and SCC and as far as we are aware, no fines were levied against 
Lehigh.   
 
As part of the land swap agreement, Lehigh agreed not to sell any product 
from the exchanged property for mining material.  If the proposed grading of 
Mid-Pen does occur, will anyone be accountable for observing that Lehigh 
does not try to sell the graded material? 
 
17) The population of SCC was approximately 60,000 when mining 
commenced. Today the population of Santa Clara County is around 2 million 



people. It is now a completely different situation. When the mining was started, 
few homes and businesses and schools (if any) and probably no health and 
retirement facilities were located nearby. Now there is a large population of all 
those. This must be considered in impacts and in whether or not it is 
acceptable to mine in this location at this present time.  
 
18) Buffer Zones 
Figure1.0.6 "RPA Area" shows virtually no boundary between the EMSA and 
the City of Cupertino. This is significant because the EMSA is very close to a 
highly populated area of Cupertino. Why are the buffer zones mostly to protect 
the rest of Lehigh property and not the citizens living in close proximity?  
 
19) Hydrological Investigation, May 2010: Golder Associates, May 2010 
A) p. ES-1, 063-7109 . The statement that Permanente Creek tends to be dry 
adjacent to the Main Pit ("North Quarry) in dry months. Those of us that hike 
Rancho San Antonio crossing over Permanente Creek just downstream from 
Lehigh are of the impression that it generally contains water. Please 
investigate and respond. 
 
B) p. ES-2. Second bullet states that, simultaneous development of South 
Quarry and the reclamation of the North Quarry will have no measureable 
impact on groundwater discharge, stated again on p. 16, to Monte Bello Creek 
and the upper reaches of Permanente Creek. How do they know this? Water 
conditions were characterized over a one year period. This does not appear to 
be representative of for example a 5 year period. Only 4 samplings were 
collected. We ask that an adequate amount of samples be gathered and 
analyzed. 
 
C) The application references the active quarry as the "North Quarry", which 
infers that Lehigh already has plans for a second quarry.  In fact they have 
already included plans for additional quarries in previous applications and the 
public has good reason to believe that Lehigh intends to submit a second 
application at some point.  If Lehigh already has plans to open a new open pit 
mine during the term of the proposed reclamation plan then that should be 
disclosed and included in the dEIR.  If their goal is accomplished by splitting 
the plan into two pieces and using separate approval processes, then Lehigh is 
attempting to "piece meal" which is specifically prohibited under CEQA. 
 



Furthermore, in the Hydrologic Investigation Report by Golder Figure 1.2 and 
Figure 1.3 both show a "South Quarry" as part of the current proposed project.  
This needs to be corrected. 
 
D) p. 10. Precipitation collected 3.3 miles from Quarry at a "comparable 
elevation" of 2001 feet smal. Why not on the actual property? p. 25 - 26 says, 
"reasonably representative for this purpose of this water budget." On what 
basis is this reasonably representative? 
 
E) Table 6.0 Geochemical Data Collection -- did not occur during storm events. 
It appears that would be when most slope run of would occur? Wall washing 
was done instead. Is this really giving a reliable measurement. We ask for 
reliable measurements. Appendix E QA/AC data 
 
F) Table E-3 -- Blank water sample has Hg level detected. We ask that 
comparisons be done to a blank which does not have detectable Hg levels to 
be reliable comparisons. 
Attachment A -- duplicate analysis results. Attachment B -- blank sample 
results. 
 
G) Drainage Report. Purpose of report of drainage summary is to perform an 
evaluation of the changes in surface drainage that will occur as a result of the 
proposed mining and reclamation activities at the quarry. 
Appendix A after p,7 -- Hydrologic Impact Data post implementation. p. 7 
conclusions -- will not impact the overall surface flow volumes! Is this 
supportable? 
 
20) Air Quality Technical Analysis. p. 1 ES. States that Cupertino is 2 miles 
from Lehigh. Page 8 of the Reclamation Plan Amendment, Section 2.1 
RPA Location also states the project is 2 miles from Cupertino. The 
nearest homes in Cupertino are approximately 1/2 mile away. The EMSA 
is only about 100-200' away from the nearest property. How many years 
will SCC keep stating that Cupertino is 2 miles away? This is in light of 
the public time and again correcting SCC since 2007! This is frustrating 
and gives the strong impression that 1. the public is not being listened to 
and 2. that SCC is not concerned with the accuracy of their data and 
documents. 
 



Apparently it is necessary for SCC to include the Cupertino Zoning Map 
to disclose to themselves as well as the public the boundaries of the City 
of Cupertino. We ask that this be included in the dEIR 
 
A) Asbestos Testing and Monitoring 
There is a reference to testing in the technical analysis, but no documentation 
is provided.  We ask that these document(s) be included.  Testing for 
asbestos is difficult and results are often falsely negative if Transmission 
Electron Microscopy is not used or sampling is inadequate.  
 
21) The Crushers and rock plant areas need to be reclaimed or could continue 
to operated. (p 23 of Air Quality Technical Analysis) This is not clear. 
 
22) Scenic Easement p. 1 & 2. Predevelopment Topography, Figure 6.5. 
Where are the "fixed monuments" Do they still exist? Explain. Our 
understanding is that the scenic easement is supposed to be 1650', but it 
appears that this plan only is planned for it to reach 1450'. How does comply 
with the Scenic Easement Agreement? If there is non-compliance, what fines 
will be levied against Lehigh by the County? If there is non-compliance with the 
Scenic Easement and other environmental laws, how can Lehigh be trusted to 
continue to expand their operations? 
 
23) Aggregate Storage near Entrance Gate 
The Title V Permit Statement of Basis (date 1/21/2011) from the Bay Area Air 
Quality Management District, page 129 
 
http://baaqmd.gov/Divisions/Engineering/Title-V-Permit-Programs/Title-V-Per
mits/Santa-Clara/A0017/Lehigh-Southwest-Cement-Company.aspx 
 
"S-607 the stockpile area # 2 (1", ¼" aggregates and slag) at the entrance’s gate is new."  
 
Where exactly is this stockpile area?  The current and proposed reclamation 
plans do not appear to account for aggregate storage near the entrance gate.   
We again request a formal investigation and report. 
 
24) Geological Studies and Limitations 
Golder Associates Slope Stability Evaluation for Compliance with SMARA East 
Materials Storage Area Section 6.0 states "The analysis and recommendations 



contained in this report are based on data obtained from the results of previous 
subsurface explorations by others as well as the explorations and mapping 
conducted by Golder.  The methods used generally indicate subsurface 
conditions at the time and locations explored and sampled.  Boring logs may 
not reflect strata variations that may exist between all sampling locations.  In 
addition, groundwater conditions can vary with time."  In other words, if they 
did not sample enough areas or weather conditions are wetter than at the time 
of sampling none of their calculations will be valid.  What if there is a 20 or 50 
or even a 100 year flood event?  Will the slopes fail under these weather 
events?   
 
There are various fault lines (Monta Vista Fault Line and Berrocal Fault Zone) 
running through the quarry and cement plant.  The San Andreas Fault is 2 
miles away.  Geotechnical Evaluation and Design Recommendations Update 
dated July 2011 by Golder Associates, Inc. page 16 states "potential seismic 
impacts for the project resulting from an earthquake event associated with a 10 
percent probability of exceedance (POE) in a 50 year period."  What are the 
risks of exceedance in 75 years, 100 years, 150 years? Do we not owe it to our 
children and grandchildren to make these calculations? 
 
25) Weed abatement and Permanente Creek 
As per the proposed Amendment weed abatement will be done.  Will 
round-up or any other potentially toxic herbicide be used?  If so, please test 
the levels prior to usage in Permanente Creek before, during and after.  
Round-up is especially toxic for frogs and tadpoles.  Protected species such 
as the red-legged frog live in Permanente Creek. 
 
26) Operations are 24 hours/day for 365 days per year as per Section 3.11 
Business hours should be limited to a reasonable level as to not disturb those 
living near the quarry and truck routes.  
 
Please include copies, both hard copies and CDs to be held at the Cupertino 
Library for ease of public viewing for all public documents. The SCC planning 
department website documents are difficult to download, especially the larger 
files if the connections is not fast. Access hours to the Planning Deparment in 
Santa Clara County are limited to business hours, which makes it difficult for 
those who work during the workdays. Also in the past, planners have given the 
public who ask for documents a difficult time.  



 
 
Based on recent hearings by the BOS regarding Lehigh matters, we do not 
have confidence that we are being adequately represented nor that the 
environmental well-being of Santa Clara County is being adequately 
represented by the BOS in their decision making decisions. We have brought 
up serious issues regarding the adequacy of the Lehigh Application, of the 
many violations documented by various regulatory and oversight agencies 
issued to Lehigh, and the quality of the decision making by the BOS. This 
Application by Lehigh will determine the fate of the hills above Western Santa 
Clara County, the watershed, whether or not the ground water and the San 
Francisco Bay continues to be polluted by this operation, whether or not our 
drinking water continues to be polluted, the quality of the air, the protection of 
the ecosystem of large segments of the Western hills of the Santa Cruz 
Mountains, the air we breathe, the visual impacts, the destruction of hundreds 
of trees and habitat, etc. 
 
In our comments to SCC in 2006 or 2007 we questioned the apparent 
assumption that mines are eternal. It appears that this mine may be nearing 
the end of its time due to the considerations enumerated above and others. 
We ask the Planning Department staff and the BOS to open their 
consciousness to this potential and take a fresh look in the dEIR process of 
these considerations. 
 
Thank You, 
 
Joyce M Eden, Karen Del Compare, Tim Brand, Marylin McCarthy on behalf of 
West Valley Citizens Air Watch 
Barry Chang, President, Bay Area Clean Environment 
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