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Project Summary

* In September 2020 | submitted a Minor Modification to reduce the size of the
house in my previously granted Site Approval.

* On March 24, 2020 Planning informed me that my parcel was located on a road
that was too narrow and exceeded the dead-end road length limits and they
would not approve my application until | remedied these factors.

* These new off-site improvements would require me to personally finance:

* The widening of two miles of mountain road used by 45 other properties, including the
purchase of any necessary easements.

* The construction of up to two miles of new road across mountain properties | do not own in
order to make the road a through-road, again purchasing all necessary easements.

* The cost of these improvements is in the millions of dollars and far exceeds the
value of my parcel.

* Since | cannot afford these improvements, my previously fully approved parcel is
now rendered unbuildable and has lost all of its value.



Arguments for Appeal Approval

* The Appeal should be granted based on the following reasons:

1. The addition of the CAL FIRE requirements to my application is a violation of
the Permit Streamlining Act

2. The requirements violate Santa Clara County Ordinance Code
The requirements are unconstitutional

The requirements are from a law which has become desuetude and is
unenforceable

The inconsistent application of these requirements is discriminatory
My parcel should be exempt per § 1270.02 (b)

The requirements are unreasonable and will soon be obsolete
Allowing the project to proceed will improve neighborhood fire safety

The road in question effectively meets the requirements for existing roads
per the revised Fire Safe Regulations
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1) Requirements Violate Permit Streamlining Act

* The inclusion of the CAL FIRE requirements in question violates the
Permit Streamlining Act.

e Per the Permit Streamlining Act 65940. “(a) Each public agency shall
compile one or more lists that shall specify in detail the information
that will be required from any applicant for a development project.”

* At the time of application submission on September 3, 2020 the
published list of requirements and supporting documents did not
include the specified CAL FIRE access road requirements in question.



1) Requirements Violate Permit Streamlining Act

* The Permit Streamlining Act section 65942 defines the conditions under which an
agency can add new requirements:

* “Any revisions shall apply prospectively only and shall not be a basis for
determining that an application is not complete pursuant to Section 65943 if the
application was received before the revision is effective”

* The only exceptions are:

* revisions for the following reasons resulting from the conditions which were not known and
could not have been known by the public agency at the time the application was received

* (b) To comply with the enactment of new or revised federal, state, or local requirements,
except for new or revised requirements of a local agency which is also the lead agency.
* The exceptions do not apply.

* The Fire Safe Regulations were known by Santa Clara Planning at the time of my application
submission.

* No new or revised version of the Fire Safe Regulations was enacted after my submission.




1) Requirements Violate Permit Streamlining Act

* Per the Permit Streamlining Act 65943.(a) “In any subsequent review
of the application determined to be incomplete, the local agency shall
not request the applicant to provide any new information that was
not stated in the initial list of items that were not complete.”

* The first Incomplete Letter dated October 6, 2020 did not include the
CAL FIRE comments.

* The second Incomplete Letter dated March 9, 2021 did not include
the CAL FIRE comments.

* The comments were added to an amended version of the Incomplete
Letter on March 24, 2021




1) Requirements Violate Permit Streamlining Act

* Planning acknowledged that the addition of these items was a
violation of the Permit Streamlining Act.

* A new Incomplete Letter was provided on June 8, 2020 with the
unlawfully added CAL FIRE comments removed.

* A Complete Letter was received on July 30, 2021.

e Conditions of Approval were issued on September 28, 2021 which
included the two CAL FIRE requirements as conditions of approval
even though they were not legally part of the application.

The CAL FIRE comments are not legally part of this application
and therefore cannot be applied as Conditions of Approval.




2) Requirements Violate County Ordinance

* The CAL FIRE requirements violate Santa Clara County Ordinance Code as it
pertains to improvements

* Per Sec. C12-324.:

* “Improvement requirements shall be limited to those improvements which are
directly related to the proposed development and consistent with similar
improvements in the immediate area.”

* Previously approved projects along the same road were asked to
contribute approximately $20,000 in pro rata improvements of the shared
private road

* | am being asked to contribute potentially millions of dollars in
improvements on top of my already agreed-to pro rata improvement of a
fire truck turnaround




3) Requirements are Unconstitutional

* Requiring a single landowner to bear the cost of off-site improvements
used by others is unconstitutional.

* Per Armstrong v. United States (1960):

* “The Fifth Amendment's guarantee that private property shall not be taken for a
public use without just compensation was designed to bar Government from forcin
some people alone to bear public burdens which, in all fairness and justice, should be

borne by the public as a whole.”

* Higuera and Higuera Highland Lane are used by the existing residents, who
must also bear the cost of any improvements.

 The County agrees. Per the June 3, 2021 letter to the Board of Forestry:

* “Requiring a single landowner to pay to upgrade an entire private road that was not
required of and will benefit others who previously developed their properties is
inequitable and will likely lead to legal challenges."

The CAL FIRE comments are unconstitutional.




3) Requirements are Unconstitutional

* The Nollan/Dolan test states that the requirements placed on an
application must be proportional to the impact of the application.

* There must be a “nexus” and “rough proportionality” between the
government’s demand and the effects of the proposed land use.

* The impact of my application is to reduce traffic flow along Higuera
and Higuera Highland Lane by reducing the size and number of
bedrooms of the previously approved residence.

* Requiring additional road improvements is disproportionate to the
impact of reduced traffic.

The CAL FIRE comments are unconstitutional.




3) Requirements are Unconstitutional

* Adding the CAL FIRE requirements as Conditions of Approval violates the
‘unconstitutional conditions doctrine’.

* In Koontz v. St. John's River Water Management 570 US 595 (2013)

 “The Court held that the government may not conditionally approve land-use permits unless
the conditions are connected to the land use and approximately proportional to the effects o
the proposed land use. This standard even applies when the government does not approve the
permit but instead demands that the condition be met before granting the permit. Such
demands, which amount to asking for property or money from an applicant, place a burden
the applicant’s ownership of the land. This burden diminishes the value of the land, which
violates the Constitutional protections against having property taken without just
compensation.” — www.oyez.org

* Applying Conditions of Approval that require a single landowner to pay millions of
dollars for 1) significantly widening two miles of existing road, and 2) building up
to two miles of new road, including the purchase of all necessary easements, is
drastically disproportionate to the proposed land use of constructing a single-

family home.

The CAL FIRE comments are unconstitutional.



http://www.oyez.org/

3) Requirements are Unconstitutional

e Barring me from building on my property constitutes a Regulatory
Taking under the Fifth Amendment

* Per Lucas v. S.C. Coastal Council, 505 U.S. 1003 (1992)

* "[W]hen the owner of real property has been called upon to sacrifice all
economically beneficial uses in the name of the common good...he has

suffered a taking.”

e Barring me from building on my property without just compensation
is unconstitutional

The CAL FIRE comments are unconstitutional.




4) Requirements are a Desuetude Law

* “In law, desuetude is a doctrine that causes statutes, similar legislation, or
legal principles to lapse and become unenforceable by a long habit of non-
enforcement or lapse of time.” - Wikipedia

* Per the Planning Department May 27, 2021 report to HLUET:

e “Historically, since adoption, CAL-FIRE has not consistently enforced the regulations
pertaining to site access. Many existing roads in the rural hillsides (both private and
County-maintained) do not comply with existing 1991 standards, including those

constructed after 1991.”
 “The Administration estimates that a significant percentage of County-maintained
roads and bridges in the rural hillsides do not meet these standards.”

» “Although the regulations have been in effect since 1991, historically CAL-FIRE did not
review existing roads leading to a development site for conformance with the Fire
Safe Reqgulations.”

Since the Fire Safe Regulations were not previously enforced,
they are a now desuetude, and therefore unenforceable.




5) Discriminatory Practice

* Blocking my house while allowing the 40+ existing residences to
remain unencumbered with no requirement to upgrade the road is a
discriminatory practice.

* Despite the Regulations being in effect since 1991, other new building
projects were allowed to proceed while mine is not.

 Officials cannot arbitrarily chose when they will or will not enforce a
regulation.

Applying existing laws to some people
but not to others is discrimination




6) Exempt per § 1270.02 (b)

* §1270.02 (b) These regulations do not apply where an application for
a building permit is filed after January 1, 1991 for building
construction on a parcel that was formed from a parcel map (...)
approved prior to January 1, 1991, to the extent that conditions
relating to the perimeters and access to the buildings were imposed
by the parcel map....

* My parcel was created October 15, 1980

* The County Surveyor certified that “This map conforms with the
requirements of the Subdivision Map Act and Local Ordinance.”

e Santa Clara County Local Ordinance in 1980 defined “conditions
relating to perimeters and access to the buildings”

My parcel should be exempt per § 1270.02 (b)
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7) Requirements will soon be Obsolete

* Even when the motivation behind a regulation is good (reducing fire
risk), it still needs to be reasonable and fair.

* The current version of the Fire Safe Regulations is neither reasonable
or fair.

* All agencies agree which is why it is being changed.

* The latest draft of the Fire Safe Regulations has clarified that the two
listed requirements will only apply to NEW roads, not to EXISTING

roads.



7) Requirements will soon be Obsolete

* The Board of Forestry has clarified per a April 15, 2021 email from Edith
Hannigan, Land Use Planning Program Manager for the Board of Forestry
and Fire Protection, to Leza Mikhail and Rob Eastwood of the Santa Clara
County Planning Department:

“..their intention regarding the interpretation of the regulations’ applicability to
existing roads is not to stop small- scale residential development such as Ms. Belska’s
project, based on my extremely limited understanding of her proposal.

Due to the ambiguous nature of the existing regulations with regard to existing roads
and the Board’s policy statements on that issue over the last six months, it would be
appropriate for your local decision-making agency to approve a project such as the one
Ms. Belska is proposing, as | understand her proposal.”



7) Requirements will soon be Obsolete

e CAL FIRE has clarified they would not block the project per an April
29, 2021 email from Marcus Hernandeaz:

“Concerning this specific project, the local jurisdiction reached out directly to
the Board of Forestry and Fire Protection and was given clear direction on what
would be appropriate action for the local decision-making agency to take. CAL
FIRE will not object if the local decision-making agency were to act on the

response received.”



8) Project Increases Safety

* The project in question includes many improvements that will benefit the
entire neighborhood.

* There is no fire truck turnaround at the terminus of Higuera Highland Lane.

* As a condition of my 2016 Site Approval | was asked by the Santa Clara Fire Marshal’s office to
add a turnaround as my pro rata improvement share of Higuera Highland Lane.

e |f I am unable to build my house, it is unlikely this turnaround will ever be added
* The lack of this turnaround puts both current home owners and fire fighters in danger.

* The Fire Marshal’s office should not dismiss a safety improvement they themselves asked for
in lieu of unrealistic and unreasonable requirements that are unimplementable.

» Additional safety features will include two 5,000 gallon tanks of fire protection water
and a wharf hydrant.
* The proposed project includes many fire-safe features:

e All non-flammable exterior finishes and interior sprinkler system
* [solation of the house from nearby grassland via paved buffer zones and retaining walls



9) Existing Access Road Meets Requirements

* The segment of Hi%uera Road and Higuera Highland Lane in question
effectively meets the requirements for existing roads per the revised Fire
Safe Regulations

* Existing roads must have a “clear width” of 20
* Per survey, 97% of the road length has clear width of 20" or more.

* On two short (less than 165’) segments the clear width is briefly reduced to
17’ and 18’ respectively.

* Many sections of these roads have been widened and improved with
approval from the County in conjunction with new development.

* The access road therefore meets the goals of CAL FIRE:

 The CAL FIRE Santa Clara Unit recommends providing safe access for emergency
wildfire equipment and civilian evacuation concurrently, with the intent of providing
unobstructed traffic circulation during a wildfire emergency.




Response to Staff Report

* On page 1, under Possible Actions, the Staff Report states:

* “Grant the appeal, thereby allowing the project to proceed toa final
determination without requiring access road improvements.”

* This is misleading.

* Granting the appeal only removes the two soon-to-be-obsolete CAL FIRE
requirements under question at this hearing.

* |t does not allow “the project to proceed to a final determination without
requiring access road improvements”.

* Granting appeal does not remove any other current or future access road
improvement requirements, such as adding a fire truck turnaround on
Higuera Highland Lane.



Response to Staff Report

* On page 2 the Staff Report states:

* “CAL Fire provided comments that it would not approve the requested
project”

* This is inaccurate.

* In the April 29, 2021 email from Marcus Hernandez of CAL FIRE he
clarified that “CAL FIRE Santa Clara is not acting as a decision-making
agency in relation to whether or not the project progresses”

* On page 6, the Staff Report confirms that “..it is true that CAL Fire
does not approve or deny projects...”



Response to Staff Report

* On page 3 the Staff Report states:

* “On March 9, 2021, a second Incomplete Letter was sent to the applicant
with new information submitted by CAL Fire”

* This is incorrect.

. 'II:'IhReEIetter sent on March 9, 2021 did not include any information from CAL

e An amendment to the letter on March 24th included the new information.

* There is no provision in the Permit Streamlining Act to allow the addition of
new requirements per an amendment of an Incomplete Letter.

* (The requirements were subsequently deemed unlawfully added and
removed.)



Response to Staff Report

* On page 6 the Staff Report states:
* “CAL Fire’s determinations are not advisory”

* This contradicts the statement from CAL FIRE.

* In the April 29, 2021 email from Marcus Hernandez of CAL FIRE he
states that “The CAL FIRE Santa Clara Unit provides comments as fire
protection recommendations...”

e Recommendations are, by definition, advisory.



Response to Staff Report

* On page 7 the Staff Report states:

» “..the Board [of Forestry] has not made any decisions or given any
indication of how it will ultimately amend the Regulations.”

* This is inaccurate.

* Although a final decision is still pending, the current draft version
does give an indication of the direction for the final Regulations.




The County has two options:

Deny the Appeal

* Violate State, Local, and Federal
Regulations

* Risk litigation

* Gain nothing

* The requirements are
unimplementable, unenforceable,
unreasonable, and will soon be
obsolete

Grant the Appeal

* Abide by State, Local, and
Federal Regulations

 Unblock construction of fire
safety improvements

* Lose nothing

e The road meets CAL FIRE intent
for existing roads
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