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STAFF MEMORANDUM
December 18, 2020

Staff Contact: Colleen Tsuchimoto, Senior Planner
(408) 299-5797, Colleen.Tsuchimoto@pln.sccgov.org
FILE:
ADDRESS:
SUBJECT:

PLN19-0074-MOD1
19800 Old Santa Cruz Highway, Los Gatos (APN: 558-41-020)
Minor modification of the existing Grading Approval, granted on June
7, 2019 by the Zoning Administrator through a modification. The
approval included a 6,511 sq. ft. single family residence, including an
attached garage, a 960 sq. ft. secondary dwelling with driveway, and
ancillary site improvements including retaining walls, septic system,
water tanks and landscaping. Grading of the project consisted of 3,600
cubic yards of cut, and 1,850 cubic yards of fill. The Minor
Modification alters the grading to add new retaining walls to repurpose
the excavated dirt from the construction of the site improvements as new
fill within the existing rear yard. The modification was submitted on
June 25, 2020. Modified grading quantities include project total of 3,600
cubic yards of cut and 2,620 cubic yards of fill, which adds an additional
770 cubic yards of fill to the June 7, 2019 approval.

BACKGROUND
On April 18, 2016, the Zoning Administrator approved a Building Site Approval and Grading
Approval for the subject property (PLN15-10735). The applicant obtained a Grading Permit to
construct the new residence on December 7, 2017 (LDE15-10735) and Building Permit to
construct the new residence on January 29, 2018 (Building Permit No. 2018-64821).
On April 15, 2019, the applicant submitted a Modification to the April 18, 2016 Building Site
Approval and Grading Approval (new record number - PLN19-0074). The Modification
included a request to address access issues related two properties that the applicant owns.
Subsequently, on June 7, 2019, the Zoning Administrator approved the Modification with new
Conditions of Approval addressing utility and access easements across the subject lot and the
neighboring lot.
In December 2019, Planning Staff reviewed a revision to the Grading Permit that was submitted
for review to the Department’s Land Development Engineering Division (LDE15-10735 G R1).
The plans included new retaining walls and additional grading that was not approved by the
Planning Division or Zoning Administrator. This resulted in a plan check comment/correction to
provide development plans that are in substantial compliance with the June 7, 2019 Planningapproved plans (PLN19-0074), or to submit another Modification to the Grading Approval
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issued by the Zoning Administrator. Additional background is discussed at the end of this report
under Additional Information. It is important to note that Staff met with the applicant to inform
them of initial issues of concern related to the additional grading that was being proposed.
On June 25, 2020, the applicant applied for a Minor Modification to the Grading Approval
(PLN19-0074-MOD1).
On July 23, 2020, Staff deemed the project complete for processing, noting under ‘additional
information/ issues of concern’ the project does not appear to meet the Grading Ordinance
Findings, and Staff would not likely be able to support the project. Planning Staff and the
Zoning Administrator recommended that the applicant eliminate the additional retaining
walls and grading, withdraw the application and revert to the original approval, or receive a
denial of the project which could be appealed to the Planning Commission. Staff also
informed the applicant that a courtesy notice would be mailed to residents within a 300-foot
radius, and if comments were received, the Minor Modification would require a Zoning
Administration Public Hearing.
On July 23, 2020, a courtesy notice was sent to residents (see Attachment A) within a 300foot radius of the subject property informing them of the proposed modifications. No
comments were received as a result of sending the courtesy notice.
As no comments were received as a result of the courtesy notice, it was determined that a public
hearing would not be required for the Minor Modification. A summary of the Zoning Ordinance
requirements for a Minor Modification are outlined in the Discussion section of this
Memorandum, below.
On September 18, 2020, the applicant provided a one-time 90-day extension to the Permit
Streamlining Act, making the new decision deadline December 18,2020.
DISCUSSION
Minor Modification
Pursuant to Section 5.20.200 of the Santa Clara County Zoning Ordinance, modifications of
approved permits (Planning approvals) may be initiated to alter an approved structure, change
the configuration of site improvements, or modify or delete conditions of approval.
Modifications are classified as either “minor” or “major” generally based on their significance,
consequences, and amount of additional processing and review required. As noted in the
Background section of this Memorandum, the Zoning Administrator, in consultation with the
Director, determined that the proposed Modification would be “minor,” and that a courtesy
notice would be required to be mailed to all residents within a 300-foot radius of the property.
The standards for a Minor Modification (Section 5.20.200(A)) are listed below, followed by a
brief discussion of meeting the requirements:
A modification is considered minor when all of the following circumstances apply:
1.
2.
3.
4.

It does not involve substantive changes to the approved site plan;
It does not significantly change the nature of the approved use;
It does not intensify the approved use; and
It would not result in any new or substantially greater environmental effects
than the originally approved project.
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Staff reviewed the proposed plans submitted for the Minor Modification (see Attachment C),
deemed complete on July 23, 2020 against the approved plans of June 7, 2019. The proposed
changes involve new retaining walls and additional fill at a maximum height of 6’-7’. While the
applicant is proposing new grading (fill) and retaining walls that are subject to the County
Grading Findings, Guidelines for Grading and Hillside Development and General Plan Policies,
the changes do not involve substantive changes to the approved site plan with respect to
processing a Minor Modification. The changes would not significantly change the nature of the
originally approved use as a single-family residential use, and do not intensify the approved use.
The property would continue to be maintained as a private residence. The area of the retaining
walls and new fill would not result in any new or substantially greater environmental effects
than originally approved (no tree removal or sensitive resources affected), however Staff is
required to analyze how the additional grading meets the County’s Grading Ordinance, using
the County Guidelines for Grading and Hillside Development and General Plan Policies, which
are separate from the findings to determine if a project is considered a ‘major’ or ‘minor’
modification. The Zoning Administrator, in consultation with the Director, determined that the
project could be processed as a Minor Modification with a fee in the amount of 75% of a
Grading Approval fee, as opposed to 100% of a Grading Approval fee required for a ‘major’
modification.
Grading Findings
Per Section C12-433 of the Santa Clara County Grading Ordinance, a Grading Approval may
be granted if all of the following findings are meet. Each required finding is identified in bold
italics below, followed by Staff’s evaluation in regular text. The Grading Findings are as
follows:
1) The amount, design, location and the nature of any proposed grading is necessary to
establish or maintain a use presently permitted by law on the property.
The project proposes a new single-family residence. The previous Grading approval
accommodates minimal grading necessary for the building pad of the residence, accessory
dwelling unit, driveway, septic system, drainage and landscaping. The proposed grading is
located on an existing, generally flat area of the lot with gradual slope (less than 20%). With
this new modification, the applicant is proposing to use excavation material from the
construction of the house to be filled in the rear yard area to avoid off hauling dirt. This extra
amount of fill, approximately 770 cubic yards, is not necessary to establish or maintain the
residence. To address minimizing the grading, design changes can be incorporated to
significantly reduce the amount of fill for the retaining walls, including reducing the quantity
of fill, the height of the fill, and the engineered slope to support the fill. The additional
grading fill is not necessary to establish the residential use on the property. Therefore Finding
No. 1 cannot be met.
2) The grading will not endanger public and/or private property, endanger public health and
safety, will not result in excessive deposition of debris or soil sediments on any public right
of way, or impair any spring or existing water course.
The grading area does not endanger property or impact any water course or have excessive
debris. There are no watercourses on site. The retaining walls are not located near the road
right-of-way and do not impact neighboring lots. Therefore Finding No. 2 can be met.
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3) Grading will minimize impacts to the natural landscape, scenic, biological and aquatic
resources, and minimize erosion impacts.
The grading will not impact the natural environment. There are no sensitive biological or
scenic resources on-site. Erosion is minimized through an erosion control plan. Therefore
Finding No. 3 can be met.
4) For grading associated with a new building or development site, the subject site shall be
one that minimizes grading in comparison with other available development sites, taking
into consideration other development constraints and regulations applicable to the project.
The proposed grading that is part of the subject minor modification is not necessary to
accommodate a new building or development site. As this is a lot with a flat building pad and
adjacent yard area with a gradual slope, significant fill is not necessary to establish the
residence, and therefore the additional retaining walls are unnecessary in their proposed
configuration. There are no development constraints on the subject property that would make
the proposed project (additional fill and retaining walls) necessary. Additionally, there are no
natural resources or geological impacts that would require or constrain the lot to have the fill
or retaining walls in the rear yard. Therefore Finding No. 4 cannot be met.
5) Grading and associated improvements will conform with the natural terrain and existing
topography of the site as much as possible, and should not create a significant visual scar.
The proposed contours do not blend in with the existing, natural topography of the site,
including the contours in the rear yard. The plans show approximately 6’ to 7’ of excessive
fill with a sharp 2:1 slope proposed to support the new fill, whereby the existing topography
and rear yard is generally flat with a slope closer to 5:1 (give or take) near the edge of the
rear yard area. For these reasons, the proposed additional grading requested as part of this
minor modification does not conform with the natural terrain and existing topography of the
site to the maximum extent possible and would create visual scar. Furthermore, design
changes could be incorporated further to minimize the height and fill in the rear yard, as well
as a reduction in the number of new retaining walls and associated heights. As such, Finding
No. 4 cannot be made.
6) Grading conforms with any applicable general plan or specific plan policies; and
This project does not comply with all applicable General Plan policies, as it relates to
establishing the use and minimizing the grading and blending in with natural terrain. For
example, General Plan Policy R-GD24 states the following:
Where an existing parcel contains multiple possible building or development
sites, and where one or more possible sites requires less grading, with less overall
environmental and visual impacts, greater economy of access roads or other site
improvements, and better achieves matters of public health and safety, grading
approval may be granted only for the alternative which minimizes grading
amounts and is deemed otherwise suitable with respect to other development
issues, regulations, and conditions of reviewing agencies…
The proposed retaining walls of the yard do not provide minimal grading to establish the use.
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With sharp slopes and up to 7 ft. in height of fill, design changes with shorter walls and
minimized grading within the rear yard could be accommodated to reduce the impacts of the
proposed grading and could then meet General Plan Policy R-GD24. In addition to R-GD24,
the prosed fill and retaining walls do not meet General Plan Policy Nos. R-GD22, which
requires that the “amount, design, location and nature of any proposed grading may only be
approved if determined to be appropriate, justifiable and reasonably necessary for the
establishment of the allowable use.” As noted in Grading Finding Nos. 1, 4, and 6 above, the
proposed fill and retaining walls are not necessary to establish the single-family residence
and residential use, and the design and quantity of additional fill is not justifiable and is
unreasonable. As the applicant has not proposed any design changes to meet this
requirement, Staff cannot support the minor modification. As such, Finding No. 6 cannot be
met.
7) Grading substantially conforms with the adopted ‘Guidelines for Grading and Hillside
Development’ and other applicable guidelines adopted by the County
This project does not comply with all applicable guidelines as it relates to minimizing the
grading and blending in with the natural terrain.
Guideline No. 1 of the Guidelines states the following: Locate proposed
development in areas with level land or gentler slopes, adjacent to existing
infrastructure, minimizing the need for grading and longer driveways into hillside
areas.
Guideline No. 2 of the Guidelines states the following: Based on the location of
existing access roads and site constraints, development in hilltop locations may
be preferred if other building sites are not available and extensive grading and
terrain alteration is avoided.
The proposed additional fill and new retaining walls do not meet the Guidelines for Grading
and Hillside Development, as noted above. The new fill and retaining walls are not the
minimum amount of fill to establish the use (single-family residence), and are unnecessary
withing the existing, flat and gently sloping rear yard. With design changes of shorter tiered
walls, and as it appears the area is on level flat slope, reduction in grading fill could be
achieved to reduce the impacts and potentially meet this finding and the County’s
Guidelines. As the applicant has not proposed any design changes to meet this requirement
and has not designed the project to be in conformance with and consistent with the
Guidelines for Grading and Hillside Development, Staff cannot support this finding. As such,
Finding No. 7 cannot be met.
In Summary, as described above, the Zoning Administrator determined that the project could be
processed as a ‘minor’ modification, however also subject to the Grading Findings, Guidelines
for Grading and Hillside Development and General Plan Policies. As noted in the Grading
Findings above, while Staff was able to make Grading Finding Nos. 2 and 3, Staff was unable to
make Grading Finding Nos. 1, 4, 5, 6 or 7. The proposed additional grading (fill) is located
within an existing landscaped area in the rear yard. Based on a review of the plans and
topographic surveys on file with the County GIS, the existing landscape area is generally flat,
with a gradual slope (average 3% slope), that increases (to approximately 20%) near the edges of
the rear yard landscaped area. Staff has determined that the proposed fill is unnecessary to
establish the primary use of the lot and is excessive with 770 cubic yards of fill. Although the
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project can be processed as a Minor Modification, as the Grading Findings required for the
requested changes cannot be met, the Minor Modification is DENIED by the Zoning
Administrator.
ADDITIONAL INFORMATION
In March 2017, the applicant submitted plans into Land Development Engineering (LDE) for a
plan check to issue a Grading Permit for grading construction. Planning staff reviewed and
approved the project after submittal into plan check, as it matched the 2016 Planning approved
plans. However, when resubmitting plans to LDE, additional grading was shown on the plans but
not routed to Planning for review. Subsequently, after several resubmittals, on December 7, 2017,
LDE issued the original Grading Permit with additional grading that was not reviewed by Planning
Staff. In December 2019, a new revision was submitted to LDE, which was routed to the Planning
Division for review. At that time, Staff determined that a Modification to the 2016 Planning
approval was never obtained and the additional/new grading could not be supported. Additionally,
LDE Staff conducted a site inspection on October 29, 2020 and verified that the retaining walls and
additional fill have already been constructed and developed.
APPEALS
An appeal may be filed at the Planning Office at 70 W. Hedding Street, 7th Floor, San Jose,
within 15 days of the Final Action of this Memorandum, accompanied by the appropriate
appeal fee. Please note that during the Shelter in Place Order for the County and State in
December 2020, although County offices are open for filing an appeal, if the applicant would
like to file an appeal through the County’s public portal, the applicant will need to coordinate
with Planning Staff a minimum of 72 hours in advance of the appeal deadline to set up a record
and appeal fee to be accessed within the public portal, as there is not a fully configured
electronic submittal process for appeals at the moment.
REVIEWED BY
Prepared by: Colleen Tsuchimoto, Senior Planner
Approved by: Leza Mikhail, Zoning Administrator
Attachments:
A) Attachment A – Courtesy Notice to Neighbors
B) Attachment B – July 23, 2020 Complete Letter to Applicant
C) Attachment C – Modified Plans submitted for Minor Modification (submitted June 23,
2020)
D) Previous Planning Approved plans of June 9, 2019.
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ATTACHMENT A Neighbors Notice

ATTACHMENT B Complete Letter

July 23, 2020
Alexa Ingram-Cauchi
19800 Old Santa Cruz Highway
Los Gatos, CA 95033
Email: alexa@idtech.com
***VIA EMAIL ONLY***Delivered to Owner and Applicant
FILE NUMBER:
SUBJECT:
SITE LOCATION:
DATE RECEIVED:
FINAL ACTION:

PLN19-0074 Mod 1
Modification to Grading Approval
19800 Old Santa Cruz Highway, Los Gatos (APN: 558-41-020)
June 25, 2020
September 21, 2020

Dear Ms. Ingram-Cauchi:
Your application for Grading Approval Modification is complete. This is a modification to the Grading
Approval application (File PLN19-0074)) originally approved on June 7, 2019. A final action on this
application is scheduled for September 21, 2020.
Prior to this date, you have the following options:
1. Submit revised grading plans to meet Grading Ordinance findings. Note: once revised plans are
submitted, staff shall review the project for completeness based on the changed design, which
could result in additional corrections.
2. Submit in writing a letter requesting withdrawal of your application reverting back to the
approved plan set of the project. Staff is willing to refund the project application fees for the
modification if this occurs.
3. Do not submit any revised grading plans resulting in a final action of denial on September 21,
2020.
If no response is received prior to September 21, 2020, this office will take a final action of denial. See
concerns on next page.
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ADDITIONAL INFORMATION / ISSUES OF CONCERN
Note: The following issues are related to meeting the project findings – not an incomplete item,
but it should be taken into consideration as moving forward with the plans.
PLANNING
Contact Colleen Tsuchimoto at (408) 299-5797 / Colleen.Tsuchimoto@pln.sccgov.org) for information
regarding the following item(s).
1. The grading plans appear to show excessive grading to establish the proposed residence with
access driveway and landscaping. This appears to not be in conformance with the Grading
Ordinance findings. Revised grading plans should demonstrate conformance with all findings of
Section C12-433 of the Santa Clara County Grading Ordinance specifically:
(a) The amount, design, location, and the nature of any proposed grading is necessary to
establish or maintain a use presently permitted by law on the property.
(b) Grading and associated improvements will conform with the natural terrain and
existing topography of the site as much as possible, and should not create a significant
visual scar.
2. Updated grading justification letter should describe how the project meets all the Grading
Ordinance findings. The current grading justification letter indicates that the purpose of the
increase of fill is to eliminate unnecessary and environmentally undesirable long-distance export.
This does not meet the Grading Ordinance findings demonstrating how the fill would be the
minimum to establish the use and blends in with the natural contours – existing grade.
If you have any questions, please call me at (408) 299-5797, or contact me at
Colleen.Tsuchimoto@pln.sccgov.org.

Sincerely,

Colleen A. Tsuchimoto
Senior Planner
cc

Leza Mikhail, Zoning Administrator

Applicant:
Daniel Nunes, 2355 De La Cruz Blvd. Santa Clara, CA 95050
Email: daniel@missionengineersinc.com
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ATTACHMENT C Modification Plans

ATTACHMENT D Approved Plans

